Attachment 4

CITY OF COSTA MESA
AGREEMENT FOR DIESEL FUEL DELIVERY SERVICES
WITH
MERRIMAC PETROLEUM INC., DBA MERRIMAC ENERGY GROUP

THIS AGREEMENT FOR DIESEL FUEL SERVICES (“Agreement”) is made and entered
into this 18th day of June, 2024 (“Effective Date”), by and between the CITY OF COSTA MESA,
a municipal corporation (“City”), and MERRIMAC PETROLEUM INC., a California corporation
DBA MERRIMAC ENERGY GROUP (“Contractor”).

RECITALS

A. City proposes to utilize the services of Contractor as an independent contractor to
provide diesel fuel delivery services, as more fully described herein; and

B. Section 2-165 of the Costa Mesa‘Municipal Code permits the City to purchase
services through competitively awarded agreements of other. local, state or federal government
agencies, a process known as “piggybacking”; and

C. The City of San Buenaventura (“Ventura®) competitively awarded to Contractor an
agreement for furnishing fuel to Ventura, Agreement No PW2201064 (“Ventura Contract”); and

D. Pursuant to the Ventura Contract, Contractor has agreed to extend the same
pricing to the City; and

E. The City desires to “piggyback” onto the pricing set forth in the Ventura Contract,
and Contractor consents to such “piggybacking”; and

F. City and Contractor desire to contract for diesel fuel delivery services and desire
to set forth their rights, duties and liabilities in connection with the services to be performed; and

G. Contractor represents that it has the experience and expertise to properly perform
such.services and holds all necessary licenses to practice and perform the services; and

H. No official oar employee of City has a financial interest, within the provisions of
Sections 1090-1092 of the California Government Code, in the subject matter of this Agreement.

NOW, THEREFORE, for and in consideration of the mutual covenants and conditions
contained herein, the parties hereby agree as follows:

1.0. SERVICES PROVIDED BY CONTRACTOR
1.1.  Scope of Services. Contractor shall provide the services described in the Scope

of Services, attached hereto as Exhibit “A” and incorporated herein (the “Services”). Contractor
shall provide the Services in accordance with the requirements set forth in Exhibit A.

1.2.  Performance to Satisfaction of City. Contractor agrees to perform all Services to
the complete satisfaction of City. Evaluations of the work will be done by City’s Maintenance
Services Manager or his or her designee. If the quality of work is not satisfactory, City in its
discretion has the right to:
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(a) Meet with Contractor to review the quality of the work and resolve the
matters of concern;

(b) Require Contractor to repeat the work at no additional fee until it is
satisfactory; and/or

(c) Terminate the Agreement as hereinafter set forth.

1.3.  Compliance with Applicable Law. Contractor warrants that it shall perform the
services required by this Agreement in compliance with all<applicable federal and state
employment laws, including, but not limited to, those laws related to minimum hours and wages;
occupational health and safety; fair employment and‘ employment practices; workers’
compensation insurance and safety in employment; and<all other applicable federal, state and
local laws and ordinances applicable to the services required under this Agreement. Contractor
shall indemnify and hold harmless City from and against.all 'claims, demands, payments, suits,
actions, proceedings, and judgments of every nature and description including attorneys’ fees
and costs, presented, brought, or recovered against City for;sor on account of any liability under
any of the above-mentioned laws, which may be incurred by reason of Contractor’s' performance
under this Agreement.

1.4. Non-Discrimination. In performing this Agreement, Contractor shall not engage in,
nor permit its agents to engage in, discrimination in employment of persons because of their race,
religious creed, color, national origin, ancestry;. physical disability,<mental disability, medical
condition, genetic information, marital status, sex, gender, gender identity, gender expression,
age, sexual orientation, or.military or veteran status, except as permitted pursuant to section
12940 of the California.Government Code.

1.5.  Non=Exclusive Agreement. Contractor acknowledges that City may enter into
agreements with other contractors for services similar to the Services in this Agreement or may
have its own employees perform services similar to those Services contemplated by this
Agreement:

1.6. Delegation. and Assignment. Contractor may not delegate or assign this
Agreement, in whole or in part, to any.person or entity without the prior written consent of City.
Contractor may engage a subcontractor(s) as permitted by law and may employ other personnel
to perform services contemplated by this Agreement at Contractor’s sole cost and expense.

2.0. COMPENSATION AND BILLING

2.1. Compensation. Contractor shall be paid in accordance with the fee schedule set
forth in Exhibit B. Contractor's annual compensation shall not exceed Two Hundred Fifty
Thousand Dollars ($250,000.00).

2.2.  Additional Services. Contractor shall not receive compensation for any services
provided outside the Scope of Services set forth in this Agreement without amending this
Agreement as provided herein. It is specifically understood that oral requests and/or approvals of
such additional services or additional compensation shall be barred and are unenforceable.

2.3. Method of Billing. Contractor may submit invoices to the City for approval on a
progress basis, but no more often than two times a month. Each invoice shall be based on the
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total of all Contractor’s services which have been completed to City’s sole satisfaction. City shall
pay Contractor’s invoice within forty-five (45) days from the date City receives said invoice. Each
invoice shall describe in detail, the Services performed, the date of performance, itemized prices,
extended totals and such other information as may be requested by the City.

2.4. Records and Audits. Records of Contractor’'s Services shall be maintained in
accordance with generally recognized accounting principles and shall be made available to City
for inspection and/or audit at mutually convenient times throughout the term of this Agreement
through three (3) years after its termination.

3.0. TIME OF PERFORMANCE

3.1.  Commencement of Work. Contractor shall commence providing the Services on
July 1, 2024 (“Service Commencement Date”). The Services shall be performed in strict
compliance with Exhibit A.

3.2. Excusable Delays. Neither party shall be responsible for delays or lack of
performance resulting from acts beyond the reasonable control of the party or parties. Such acts
shall include, but not be limited to, acts of God, fire, strikes, material shortages, compliance with
laws or regulations, riots, acts of war, or any other conditions beyond the reasonable control of a

party.

4.0. TERM AND TERMINATION

41. Term. This Agreement shall commence on the Effective Date and continue for a
period of two (2) years from.the Service Commencement Date, ending on June 30, 2026, unless
previously terminated as provided herein or as otherwise agreed to in writing by the parties.

4.2. Notice of Termination. City reserves and has the right and privilege of canceling,
suspending or abandoning the execution of all or any part of the work contemplated by this
Agreement, with or without cause;at any time, by providing written notice to Contractor. The
termination-of this’/Agreement shall be deemed. effective upon receipt of the notice of termination.

4.3. Compensation. In.the event of termination, City shall pay Contractor for
reasonable costs incurred and Services. satisfactorily performed up to and including the date of
City’s written notice of termination.

5.0. INSURANCE

5.1. Minimum Scope and Limits of Insurance. Contractor shall obtain, maintain, and
keep in full force and effect during the life of this Agreement all of the following minimum scope
of insurance coverages with an insurance company admitted to do business in California, rated
“A,” Class X, or better in the most recent Best’'s Key Insurance Rating Guide, and approved by
City:

(a) Commercial general liability, including premises-operations,
products/completed operations, broad form property damage, blanket
contractual liability, independent contractors, personal injury or bodily injury
with a policy limit of not less than Five Million Dollars ($5,000,000.00),
combined single limits, per occurrence. If such insurance contains a
general aggregate limit, it shall apply separately to this Agreement or shall
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be twice the required occurrence limit.

Business automobile liability for owned vehicles, hired, and non-owned
vehicles, with a policy limit of not less than Five Million Dollars
($5,000,000.00), combined single limits, per occurrence for bodily injury
and property damage.

Workers’ compensation insurance as required by the State of California.
Contractor agrees to waive, and to obtain endorsements from its workers’
compensation insurer waiving subrogation. rights under its workers’
compensation insurance policy against the City, its officers, agents,
employees, and volunteers arising from.work performed by Contractor for
the City and to require each of its subcontractors, if any, to do likewise
under their workers’ compensation.nsurance policies.

5.2.  Endorsements. The commercial general liability insurance policy and business
automobile liability policy shall contain or be endorsed to contain the following provisions:

(a)

(c)

(€)

Additional insureds: “The City of Costa Mesa and its elected.and appointed
boards, officers, officials, agents, employees; and volunteers are additional
insureds with respect to: liability arising out of activities performed by or on
behalf of Contractor pursuant to its contract with City; products and
completed operations of Contractor; premises owned, occupied or used by
Contractor; automobiles owned, leased, hired, or borrowed by Contractor.”

Notice: “Said policy shall not terminate, be‘'suspended, or voided, nor shall
it‘be cancelled, nor the coverage or limits reduced, until thirty (30) days
after written notice is given to City.”

Other insurance: “Contractor’'s insurance coverage shall be primary
insurance as respects the City of Costa Mesa, its officers, officials, agents,
employees, and volunteers. Any other insurance maintained by the City of
Costa Mesa shall be excess and not contributing with the insurance
provided by this policy.”

Any failure to comply with the reporting provisions of the policies shall not
affect coverage provided to the City of Costa Mesa, its officers, officials,
agents, employees, and volunteers.

Contractor’s insurance shall apply separately to each insured against
whom claim is made or suit is brought, except with respect to the limits of
the insurer’s liability.

5.3. Deductible or Self Insured Retention. If any of such policies provide for a deductible

or self-insured retention to provide such coverage, the amount of such deductible or self-insured
retention shall be approved in advance by City. No policy of insurance issued as to which the City
is an additional insured shall contain a provision which requires that no insured except the named
insured can satisfy any such deductible or self-insured retention.

5.4. Certificates of Insurance. Contractor shall provide to City certificates of insurance

showing the insurance coverages and required endorsements described above, in a form and
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content approved by City, prior to performing any services under this Agreement.

5.5. Non-limiting. The insurance provisions contained in this Agreement shall not be
construed as limiting in any way, the indemnification provisions contained in this Agreement, or
the extent to which Contractor may be held responsible for payments of damages to persons or
property.

6.0. GENERAL PROVISIONS

6.1. Entire Agreement. This Agreement constitutes the entire agreement between the
parties with respect to any matter referenced herein and supersedes any and all other prior
writings and oral negotiations. This Agreement may be modified only in writing, and signed by the
parties in interest at the time of such modification. The terms‘of this Agreement shall prevail over
any inconsistent provision in any other contract document appurtenant hereto, including exhibits
to this Agreement.

6.2. Representatives. The City Manager or his or her designee shall be the
representative of City for purposes of this Agreement and may issue all consents, approvals,
directives and agreements on behalf of the City, called for by this. Agreement, except as otherwise
expressly provided in this Agreement.

Contractor shall designate a representative for purposes of this Agreement who
shall be authorized to issue all consents, approvals, directives and agreements on behalf of
Contractor called for by this Agreement, except as otherwise. expressly provided in this
Agreement.

6.3. Project Managers. City shall designate a Project Manager to work directly with
Contractor in the performance of this Agreement.

Contractor shall designate a Project Manager who shall represent it and be its
agent in all consultations with City during the term of this Agreement. Contractor or its Project
Manager shall attend and assist in all coordination meetings called by City.

6.4. Notices. Any notices, documents, correspondence or other communications
concerning this Agreement or the work hereunder may be provided by personal delivery, facsimile
or mail and shall be addressed as set forth below. Such communication shall be deemed served
or delivered: a) at the time of delivery if such communication is sent by personal delivery; b) at
the time of transmission if such communication is sent by facsimile; and c) 48 hours after deposit
in the U.S. Mail as reflected by the official U.S. postmark if such communication is sent through
regular United States mail.

IF TO CONTRACTOR: IF TO CITY:
Merrimac Energy Group City of Costa Mesa
1240 E. Wardlow Road 77 Fair Drive
Long Beach, CA 90807 Costa Mesa, CA 92626
Tel: (562) 427-6565 Tel: (714) 327-7499
Attn: Mary Hazelrigg Attn: Mike Tucker
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Courtesy copy to:

City of Costa Mesa

77 Fair Drive

Costa Mesa, CA 92626

Attn: Finance Dept. | Purchasing

6.5. Drug-free Workplace Policy. Contractor shall provide a drug-free workplace by
complying with all provisions set forth in City’s Council Policy 100-5, attached hereto as Exhibit
“C” and incorporated herein. Contractor’s failure to conform to the requirements set forth in
Council Policy 100-5 shall constitute a material breach of this Agreement and shall be cause for
immediate termination of this Agreement by City.

6.6. Attorneys’ Fees. In the event that litigation is brought by any party in connection
with this Agreement, the prevailing party shall be entitled to recover from the opposing party all
costs and expenses, including reasonable attorneys’ fees; incurred by the prevailing party in the
exercise of any of its rights or remedies hereunder or the enforcement of any of the terms,
conditions, or provisions hereof.

6.7. Governing Law. This Agreement shall be governed by and construed under the
laws of the State of California without giving effect to that body of laws pertaining to conflict of
laws. In the event of any legal action to.enforce or interpret this Agreement, the parties hereto
agree that the sole and exclusive venue shall be a court of competent jurisdiction located in
Orange County, California.

6.8. Assignment. Contractor shall not voluntarily-or by operation of law assign, transfer,
sublet or encumber all.or any part of Contractor’s interest in this Agreement without City’s prior
written consent. Any attempted assignment, transfer, subletting or encumbrance shall be void and
shall constitute acbreach of this Agreement and cause for termination of this Agreement.
Regardless of City’s consent, no subletting or assignment shall release Contractor of Contractor’s
obligation to perform all other obligations to be performed by Contractor hereunder for the term
of this Agreement:

6.9. Indemnification and Hold Harmless. Contractor agrees to defend, indemnify,
hold free and harmless the City, its elected officials, officers, agents and employees, at
Contractor’s sole expense, from and against any and all claims, actions, suits or other legal
proceedings brought against the City, its elected officials, officers, agents and employees arising
out of the performance of the Contractor, its employees, and/or authorized subcontractors, of the
services undertaken pursuant to this Agreement. The defense obligation provided for hereunder
shall apply without any advance showing of negligence or wrongdoing by the Contractor, its
employees, and/or authorized subcontractors, but shall be required whenever any claim, action,
complaint, or suit asserts as its basis the negligence, errors, omissions or misconduct of the
Contractor, its employees, and/or authorized subcontractors, and/or whenever any claim, action,
complaint or suit asserts liability against the City, its elected officials, officers, agents and
employees based upon the work performed by the Contractor, its employees, and/or authorized
subcontractors under this Agreement, whether or not the Contractor, its employees, and/or
authorized subcontractors are specifically named or otherwise asserted to be liable.
Notwithstanding the foregoing, the Contractor shall not be liable for the defense or indemnification
of the City for claims, actions, complaints or suits arising out of the sole active negligence or willful
misconduct of the City. This provision shall supersede and replace all other indemnity provisions
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contained either in the City’s specifications or Contractor’s Proposal, which shall be of no force
and effect.

6.10. Independent Contractor. Contractor is and shall be acting at all times as an
independent contractor and not as an employee of City. Contractor shall have no power to incur
any debt, obligation, or liability on behalf of City or otherwise act on behalf of City as an agent.
Neither City nor any of its agents shall have control over the conduct of Contractor or any of
Contractor’s employees, except as set forth in this Agreement. Contractor shall not, at any time,
or in any manner, represent that it or any of its or employees are in any manner agents or
employees of City. Contractor shall secure, at its sole expense, and be responsible for any and
all payment of Income Tax, Social Security, State Disability Insurance Compensation,
Unemployment Compensation, and other payroll deductions® for Contractor and its officers,
agents, and employees, and all business licenses, if any are required, in connection with the
services to be performed hereunder. Contractor shall indemnify and hold City harmless from any
and all taxes, assessments, penalties, and interest.asserted against City by reason of the
independent contractor relationship created by this Agreement. Contractor further agrees to
indemnify and hold City harmless from any failure of Contractor to comply. with the applicable
worker’s compensation laws. City shall have the'right to offsetiagainst the amount of any fees due
to Contractor under this Agreement any amount due to City.from Contractor as a result of
Contractor’s failure to promptly pay to City any reimbursement or.indemnification arising under
this paragraph.

6.11. PERS Eligibility Indemnification. In the event that Contractor or any employee,
agent, or subcontractor of Contractor providing. services under this Agreement claims or is
determined by a court of competent jurisdiction or the California Public Employees Retirement
System (PERS) to be eligible for enroliment in PERS as an.employee of the City, Contractor shall
indemnify, defend, and‘hold harmless City for.the payment of any employee and/or employer
contributions for PERS benefits on behalf of Contractor or its employees, agents, or
subcontractors, as‘well as for the payment of any penalties and interest on such contributions,
which would otherwise be the responsibility of City.

Notwithstanding any other agency;.state or federal policy, rule, regulation, law or
ordinance to the contrary, Contractor and any of its employees, agents, and subcontractors
providing service under this Agreement shall not qualify for or become entitled to, and hereby
agree to waive any claims to, any compensation, benefit, or any incident of employment by City,
including but not limited to eligibility to enroll in PERS as an employee of City and entitlement to
any contribution to be paid by City for employer contribution and/or employee contributions for
PERS benefits.

6.12. Cooperation: In the event any claim or action is brought against City relating to
Contractor’s performance or services rendered under this Agreement, Contractor shall render any
reasonable assistance and cooperation which City might require.

6.13. Conflict of Interest. Contractor and its officers, employees, associates and
subcontractors, if any, will comply with all conflict of interest statutes of the State of California
applicable to Contractor’s services under this Agreement, including, but not limited to, the Political
Reform Act (California Government Code Sections 81000, et seq.) and California Government
Code Section 1090. During the term of this Agreement, Contractor and its officers, employees,
associates and subcontractors shall not, without the prior written approval of the City
Representative, perform work for another person or entity for whom Contractor is not currently
performing work that would require Contractor or one of its officers, employees, associates or
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subcontractors to abstain from a decision under this Agreement pursuant to a conflict of interest
statute.

6.14. Prohibited Employment. Contractor will not employ any regular employee of City
while this Agreement is in effect.

6.15. Order of Precedence. In the event of an inconsistency in this Agreement and any
of the attached exhibits, the terms set forth in this Agreement shall prevail. If, and to the extent
this Agreement incorporates by reference any provision of any document, such provision shall be
deemed a part of this Agreement. Nevertheless, if there is any conflict among the terms and
conditions of this Agreement and those of any such provision or provisions so incorporated by
reference, this Agreement shall govern over the document referenced.

6.16. Costs. Each party shall bear its own costs and fees.incurred in the preparation
and negotiation of this Agreement and in the performance of its obligations hereunder except as
expressly provided herein.

6.17. Binding Effect. This Agreementbinds and benefits the parties and their respective
permitted successors and assigns.

6.18. No Third Party Beneficiary Rights. This Agreement is entered into for the sole
benefit of City and Contractor and ‘no. other parties are intended to be direct or incidental
beneficiaries of this Agreement and no third party shall have any right in, under or to this
Agreement.

6.19. Headings. Headings contained in this Agreement are included solely for
convenience and are not intended to modify, explain or to be a full or accurate description of the
content thereof and shall not in any way affect the meaningor interpretation of this Agreement.

6.20. Construction. The parties have participated jointly in the negotiation and drafting
of this Agreement and have had an-adequate opportunity to review each and every provision of
the Agreement and.submit the. same to counsel or other consultants for review and comment. In
the event an ambiguity or question of intent orinterpretation arises with respect to this Agreement,
this Agreement shall be construed as if drafted jointly by the parties and in accordance with its
fair meaning. There shall be no presumption or burden of proof favoring or disfavoring any party
by virtue of the authorship of any of the provisions of this Agreement.

6.21. Amendments.’ Only a writing executed by the parties hereto or their respective
successors and assigns may amend this Agreement.

6.22. Waiver. The delay or failure of either party at any time to require performance or
compliance by the other of any of its obligations or agreements shall in no way be deemed a
waiver of those rights to require such performance or compliance. No waiver of any provision of
this Agreement shall be effective unless in writing and signed by a duly authorized representative
of the party against whom enforcement of a waiver is sought. The waiver of any right or remedy
in respect to any occurrence or event shall not be deemed a waiver of any right or remedy in
respect to any other occurrence or event, nor shall any waiver constitute a continuing waiver.

6.23. Severability. If any provision of this Agreement is determined by a court of
competent jurisdiction to be unenforceable in any circumstance, such determination shall not
affect the validity or enforceability of the remaining terms and provisions hereof or of the offending
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provision in any other circumstance. Notwithstanding the foregoing, if the value of this Agreement,
based upon the substantial benefit of the bargain for any party, is materially impaired, which
determination made by the presiding court or arbitrator of competent jurisdiction shall be binding,
then both parties agree to substitute such provision(s) through good faith negotiations.

6.24. Counterparts. This Agreement may be executed in one or more counterparts,
each of which shall be deemed an original. All counterparts shall be construed together and shall
constitute one agreement.

6.25. Corporate Authority. The persons executing this Agreement on behalf of the
parties hereto warrant that they are duly authorized to execute this Agreement on behalf of said
parties and that by doing so the parties hereto are formally'bound to the provisions of this
Agreement.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
by and through their respective authorized officers, as of the date first above written.

CONTRACTOR

Date:

Signature

[Name and Title]

CITY OF COSTA MESA

Date:

Lori Ann Farrell Harrison
City Manager

ATTEST:

Brenda Green
City Clerk

APPROVED AS TO FORM:

Date:

Kimberly Hall Barlow
City Attorney
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APPROVED AS TO INSURANCE:

Date:

Ruth Wang
Risk Management

APPROVED AS TO CONTENT:

Date:

Mike Tucker
Project Manager

DEPARTMENTAL APPROVAL:

Date:

Raja Sethuraman
Public Services Director

APPROVED AS TO PURCHASING:

Date:

Carol Molina
Finance Director
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EXHIBIT A

SCOPE OF SERVICES

S



Scope of Services

Introduction

1.1

1.2

Contractor is to provide Diesel Fuel to various City facilities. Contractor shall
provide all fuel, diesel exhaust fluid, lubricants, transportation, labor, equipment
and incidentals associated with the provision of fuel. Contractor shall provide an
oil analysis program for all lubricants sold and a cost.

Service locations are detailed in Attachment 1. Service locations may be added or
deleted and service hours modified at any time. Usage.is not guaranteed. Usage
figures, if provided, are approximations. Contractor is required to provide Diesel
Fuel upon request by the City.

Fuel Specifications

21

2.2

CARB #2 Diesel — Red: The same specifications as CARB #2 Diesel — Clear (2.2)
except for the red dye & dying process to denote usage for tax-exempt purposes.

CARB #2 Diesel — Clear: All diesel fuel soldfor vehicular use in California must
meet a 15 ppm maximum sulfur limit (Ultra Low), in addition to meeting all of the
current low aromatics CARB diesel specifications. The definition of “vehicular use”
in California includes ‘on-highway vehicles and non-road vehicles such as
agriculture and construction equipment.

CARB #2 Diesel — Clear may contain up to 5% bio.

Contractor Responsibilities

3.1

3.2

3.3

3.4

3.5

3.6

Contractor shallpossess all Federal, State and Local permits, licenses and
approvals necessary to provide goods/services set forth in this Scope of Services.
Any associated fees shall be the responsibility of the Contractor.

Contractor shall provide.all transitional interfacing and continual uninterrupted
services at the Effective Date.

Contractor shall provide current, applicable, and required Material Safety Data
Sheet (MSDS) prior to award of the Agreement, or at any time during the
Agreement as requested by City.

Contractor shall be held liable for any damage or criminal/civil citations which may
occur as a result of any spills and/or accidents.

Contractor shall perform all deliveries and act in a safe and professional manner,
adhering to all required Federal, State, & Local regulations for the handling and
supply of Diesel Fuel.

Diesel Fuel must meet current fuel industry laws of Federal, State & local codes,
requirements, standards and guidelines, including South Coast Air Quality
Management District (SCAQMD); American Society of Testing and Materials



3.7

3.8

3.9

3.10

3.11

3.12

3.13

3.14

3.15

3.16

(ASTM) laws; Department of Transportation (DOT); Air Resources Board (ARB)
regulations, Reid Vapor Pressure (RVP) requirements & regulations for the
handling and supply of Diesel Fuel.

Contractor must commit to delivery as requested, at time stated on accepted
orders.

Contractor’s delivery trucks must comply with the California Air Resources Board
approved/certified Phase |l Vapor Recovery Equipment Requirements. Proof of
compliance shall be provided to the City upon request.

All drivers/delivery personnel shall be HAZMAT trained and certified in safety
measures to prevent accidents endangering City personnel and property.
Hazardous Materials shall be clearly marked with the proper shipping name and
identification number as required by the Department of Transportation.

Contractor shall be responsible for obtaining fuel reading and managing load
inventory as requested by City.

Contractor shall provide, at Contractor’s cost, a 24-hour, toll free customer support
telephone number and services for responding to all requests/orders for fuel,
including telephone coverage on weekdays during normal business hours as well
as 24-hour access phone number for emergency.situations.

Contractor shall be responsible for all freight/delivery charges.

All deliveries of 4000+ gallons shall have temperature correction adjustments to
sixty (60) degrees Fahrenheit based on refinery bill of lading.

Contractor shall perform full delivery of fuel within 48 hours after receipt of City’s
order. Contractor shall provide a delivery metered ticket for each delivery of fuel;
and. the metered ticket must. be signed and dated, and provided to the City at
delivery.

Delivery truck driver shallsstick each tank with a fuel tank gauge stick prior to
offloading to ensure that adequate fuel storage is available to accept the entire
shipment without spillage. Readings shall be taken by the driver prior to unloading
fuel and afterunloading fuel and shall be recorded on the delivery receipts. Each
delivery truck must be equipped with a stick. Driver shall sign the delivery ticket at
the time and/place of delivery. One copy of each delivery ticket is to be mailed to
the City. at‘Costa Mesa Public Services Department-Equipment Maintenance, 77
Fair Drive, Costa Mesa, CA 92626, Attn: Katherine Rivas.

Spillage: The City requires “zero leakage” standard for fuel transfer operations.
Contractor shall provide necessary equipment and proper training of delivery
personnel to prevent spillage or minimize the chance of spillage during connection
and disconnection of hoses and during the transfer of fuel. Contractor will likewise
ensure that all equipment, tools and procedures used are in compliance with all
applicable specifications and regulations governing such operations. In the event
of leakage or spillage, it shall be the responsibility of the Contractor to perform
immediate containment, clean up, disposal and restoration activities as necessary
in accordance with applicable State of California laws and regulations and to the



3.17

3.18

3.19

City’s satisfaction. All material associated with such clean up shall be removed by
the Contractor.

Contractor shall itemize applicable Federal and California fuel surcharges, Federal
and State Excise Tax, and California State Sales Tax as separate line items when
invoicing.

Contractor shall adhere to each City facility/location set delivery hours.
Usage Report: Contractor shall submit usage reports as requested by City within

fourteen (14) days of such request. The usage report shall include all information
requested by City, in a format specified by City.

City Responsibilities

41

4.2

Ordering departments or will coordinate delivery schedules with Contractor and
specify details of each delivery location’s physical surroundings and/or limitations
(i.e. secured & remote locations; no loading«dock; narrow, winding or unpaved
roads). Depending on the agreed schedule with the department, theContractor is
requested to deliver during off peak hours between,7:00 am and 4:00 pm.

City will work with Contractor on security clearance procedures that may be
required for delivery drivers on high security facilities/locations.



ATTACHMENT 1

SERVICE LOCATIONS

S



THE CITY OF COSTA MESA DIESEL FUEL TANKS

ANNUAL
CAPACITY USAGE MONITORING
FACILITY TANK ID # ADDRESS POSITION CONTENTS (GALLONS) (GALLONS) SYSTEM
CITY CORPORATION VEEDER ROOT TLS
1 2310 PLACENTIA AVE UNDERGROUND |RED DYE DIESEL 2,500 500
YARD 350
CITY CORPORATION VEEDER ROOT TLS
2 2310 PLACENTIA AVE UNDERGROUND DIESEL 8,000 19,000
YARD 350
POLICE GENERATOR 8 99 FAIR DRIVE ABOVE GROUND DIESEL 4,000 1,500
FIRE STATION 2 12 800 BAKER STREET UNDERGROUND DIESEL 1,000 4,800 TLS 300C
VEEDER ROOT TLS
FIRE STATION 1 13 2803 Royal Palm ABOVE GROUND DIESEL 2,000 10,000 350R
FIRE STATION 5 14 2450 VANGUARD WAY | ABOVE GROUND DIESEL 1,000 12,500 VEEDER ROOT
VEEDER ROOT TLS
FIRE STATION 6 15 3350 SAKIOKA DRIVE UNDERGROUND DIESEL 1,000 3,000 300C
COMMUNICATIONS
GENERATOR 16 99 FAIR DRIVE ABOVE GROUND DIESEL 1,000 1,000
CITY HALL 17 77 FAIR DRIVE ABOVE GROUND DIESEL 2,000 2,000
GENERATOR ! ’
Total Annual Usage = 54,300

4/27/2022




EXHIBIT B

SCHEDULE OF COMPENSATION

S



From: Mary Hazelrigg

To: TUCKER, MIKE

Subject: price support/Merrimac Petroleum, Inc. contract

Date: Wednesday, May 1, 2024 5:46:36 PM

Attachments: Ventura City of Merrimac Eneray Agreement PW22-1064 072022 to 062026.pdf

Good Afternoon Mike,

Merrimac can provide the City of Ventura contract as a piggyback contract for the purchase of diesel
fuel for the City of Costa Mesa, Contract # PW22-1064 072022. This contract extends through June
2026.Pricing will be OPIS rack average +.079 cents per gallon

for 5,000 + gallons per delivery.

We will start with this pricing effective July 1, 2024 or sooner; please advise.

Thank you, Mike.

Sincerely,
Mary

Mary Hazelrigg, President

Merrimac Energy Group

Phone - 562-420-6000

Toll-free - 800-900-4081

Fax - 562-420-6005

E-mail - mhazelrigg@merrimacenergy.net

Mernimac @prgy Group

AMERICAN .

PUBLIC certified
POWER. |\WBENGC

LLITE CORSOAATE ASSOCIATE WOMEN'S BUSINESS ENTERPHISE

CAUTION: This email originated from outside of the organization. Do not click links or open
attachments unless you recognize the sender and know the content is safe. Report any
suspicious activities to the Information Technology Department.


mailto:mhazelrigg@merrimacenergy.net
mailto:mike.tucker@costamesaca.gov

CITY OF VENTURA

GENERAL SERVICES AGREEMENT

CITY OF SAN BUENAVENTURA AND MERRIMAC ENERGY GROUP
AGREEMENTNO. PWzzz- locY

By this General Services Agreement (‘Agreement”), the City of San Buenaventura (“CITY") agrees to
engage the services of CONTRACTOR (identified below), and CONTRACTOR agrees to perform the
services for CITY as herein described, for the compensation, during the term, and otherwise subject to the
covenants and conditions herein set forth. CITY and CONTRACTOR may be individually referred to as
“Party” or collectively as the “Parties.”

1.

2.

RESERVED.

SUMMARY DESCRIPTION OF SERVICES.
Fuel and Lubricant Supplier in accordance with Request for Proposal No. P-130000664

PARTIES.
CITY OF SAN BUENAVENTURA (“CITY"), a charter city and municipal corporation of the State of
California, located at 501 Poli Street, Ventura, CA 93002

Merrimac Energy Group (‘CONTRACTOR”"), a corporation of the State of California, located at
3738 Bayer Ave., Suite 204, Long Beach, CA 90808

TERM OF AGREEMENT: From (Date): July 1, 2022 (“Effective Date”) To (Date): June 30, 2023

Optional Extension (initial term, plus any option to extend, shall not exceed a total of five (5) years):

The City may, at its option, and with the approval of the Contractor, extend the period of the
agreement for one (1) year periods, for a period of up to four (4) years in accordance with the scope
of work and general terms and conditions of the General Services Agreement. Any price increases
or decreases shall be negotiated at time of contract extension.

AGREEMENT AMOUNT: A Not-to-Exceed Amount of $784,640.00

DESIGNATED REPRESENTATIVES.

The Designated Representatives listed below shall be authorized to act on behalf of the named Party,

be responsible for negotiations and contractual matters, and coordinate with each other to perform the services
under this Agreement. Additionally, CONTRACTOR's services shall be performed or immediately supervised
by the CONTRACTOR'’s Representative:

CITY Designated Representative: CONSULTANT Designated Representative:
Name: Barbara McCormack Name: Bruce Mainor

Title: Fleet and Facilities Manager Title: Sales / Dispatch

Phone: (805) 652-4545 Phone: (562) 420-6000

Email: bmccormack@cityofventura.ca.gov Email: bmainor@merrimacenergy.net
Mailing Address (if differs from above): Mailing Address (if differs from above):

336 Sanjon Rd., Ventura, CA 93001





7. CONTRACTUAL PREREQUISITES.

7.1. This Agreement must first be approved as to form by the City Attorney, then executed
by the CONTRACTOR, after which the Agreement may be executed by an authorized person
on behalf of the CITY.

7.2. Arequest for modification of the terms herein must be made in writing and presented
to the Designated Representative of the CITY prior to the time this Agreement is executed.

7.3. All proof of business license, insurance, and W-9 forms is required prior to execution
of this Agreement.

8. CONTRACTOR'S SERVICES.

CONTRACTOR shall perform/agrees to perform the tasks, obligations, and services set forth
in the “Scope of Services,” attached to and incorporated into this Agreement as “Exhibit A.” Once
this Agreement is executed, the Scope of Services may only be modified by written Amendment
pursuant to Section 18 of this Agreement.

9. COMPENSATION.

CITY shall pay CONTRACTOR for the services performed pursuant to the terms of this
Agreement in the time and manner set forth in the “Schedule of Compensation,” attached to and
incorporated into this Agreement as-“Exhibit B.” Once this Agreement is executed, the Schedule of -
Compensation may only be modified by written Amendment pursuant to Section 18 of this
Agreement.

10.PAYMENT.

The CITY shall pay all undisputed portions of any applicable invoice within thirty (30) days
after receipt of an invoice. In the eventthe CITY disputes one or more items in an invoice, the CITY
shall, within thirty (30) days after receipt of such invoice, notify the CONTRACTOR of the item(s)
being disputed and the reason(s) therefore. The CITY may withhold payment for such disputed
items until resolution of the dispute.

11. COMMENCEMENT OF PERFORMANCE.

CONTRACTOR shall not perform any work under this Agreement until: (i) CONTRACTOR
furnishes proof of insurance as required under Section 21 of this Agreement, and (ii) CITY provides
CONTRACTOR a signed General Services Agreement, which shall serve as a Notice to Proceed.
All services required of CONTRACTOR under this Agreement shall be completed on or before the
end of the term of the Agreement.






12. STATUS OF CONTRACTOR.

The Parties agree that CONTRACTOR (and any subcontractors), in performing the services
herein specified, shall act as an independent contractor and shall have control of all work for which
CONTRACTOR is responsible, and the manner in which it is performed. CONTRACTOR shall be
free to contract for similar service to be performed for other employers while under contract with
CITY, provided that such work does not create a conflict of interest. CONTRACTOR shall have no
right or power to bind the CITY to any contracts or agreements with third parties. CONTRACTOR
is not an agent or employee of the CITY and is not entitled to participate in any pension plan,
insurance, bonus, or similar, benefits CITY provides for its employees. However, the CITY retains
the right to provide general instructions to and observe the CONTRACTOR in the performance of
all services done on behalf of the CITY.

In the event CONTRACTOR or an employee, agent, or subcontractor of CONTRACTOR
providing services under this Agreement is determined by a court of competent jurisdiction with the
California Public Employees Retirement System (PERS) to be eligible for enroliment in PERS as
an employee of the CITY, CONTRACTOR shall indemnify, protect, defend, and hold harmiess the
CITY for the payment of any employee and/or employer contributions for PERS benefits on behalf
of CONTRACTOR or their employees, agents, or subcontractors, as well as for the payment of any
penalties and interest on such contributions, which might otherwise be deemed the responsibility of

.the CITY.

13. LAWFUL PERFORMANCE.

CONTRACTOR shall abide by all Federal, State, and Local Laws and Regulations as may
be related to the performance of duties under this Agreement. CONTRACTOR, at its sole expense,
shall obtain and maintain during the term of this Agreement, all appropriate permits, licenses, and
certificates that may be required in connection with the performance of services under this
Agreement.

14. SAFETY REQUIREMENTS.

CONTRACTOR shall not perform any services for the CITY when the CONTRACTOR is
impaired by alcohol or a controlled substance. When there is reasonable cause to believe that any
person has violated this provision, that person shall be immediately removed from the premises and
be subject to any applicable civil and/or criminal penalties under the CITY’s Code and/or under state
law. All work performed under this Agreement shall be performed in such a manner as to provide
safety to the public. The CITY reserves the right to issue restraining or cease and desist orders to
CONTRACTOR when unsafe or harmful acts are observed or reported relative fo the performance of
the work under this Agreement. The acceptance of CONTRACTOR's work by CITY shall not operate
as a release of the CONTRACTOR from such standard of care and workmanship.





15. OWNERSHIP OF CONTRACTOR’S WORK PRODUCT.

CITY shall be the owner of any and all technical documents and records, including,
computations, plans, correspondence, and/or other pertinent data and information, both hard copy
and electronic, gathered or prepared by CONTRACTOR in performance of this Agreement and shall
be entitled to immediate possession of the same upon completion of the work under this Agreement,
or at any eatrlier or later time when the same may be requested by CITY.

15.1. Records and Inspections. The CONTRACTOR shall maintain full and accurate
records, with respect to all services and matters covered under this Agreement. The CITY
shall have free access at all reasonable times to such records, both hard copy and electronic,
and the right to examine and audit the same and to make transcripts therefrom, and to inspect
all program data, documents, proceedings, and activities.

15.2. Deliverables. CONTRACTOR shall deliver to the CITY the studies, plans,
specifications, or other documents as are identified in the Scope of Services; and
CONTRACTOR shall, upon completion of all work, submit to the CITY all information developed
in the course of the CONTRACTOR's services. CONTRACTOR shall, in such time and in such
form as the CITY may require, furnish reports conceming the status of services required under
this Agreement. CONTRACTOR shall, upon request by CITY and upon completion or
termination of this Agreement, deliver to the CITY all material furnished to CONTRACTOR by
the CITY.

15.3. Ownership — Generally. All inventions, discoveries, enhancements, changes, or

improvements of computer programs developed pursuant to this Agreement shall be the -

property of the CITY, and all patents or copyrights shall be assigned to the CITY, unless
otherwise agreed. CONTRACTOR agrees that CITY may make modifications to computer
software furnished by CONTRACTOR without infringing CONTRACTOR’s copyright or any
license granted to CITY, unless otherwise agreed.

156.4. Ownership of Documents. Every report, draft, work product, map, record, and other
document reproduced, prepared, or caused fo be prepared by the CONTRACTOR pursuant to
or in connection with this Agreement shall be the exclusive property of the CITY.

15.5. Confidentiality. CONTRACTOR may be granted access to information that is exempt
from disclosure to the public (Government Code Section 6254 and 6254.16) and may contain
‘trade secrets” (see Government Code Section 6254.7) when it is necessary for
CONTRACTOR to perform its obligations pursuant to this Agreement. If CONTRACTOR is
granted such access to confidential information, CONTRACTOR shall not be considered to be
a member of the public as that term is used in Government Code Section 6254 .5.

15.6. Disclosure of Information. CONTRACTOR shall not disclose, publish, or authorize
others to disclose or publish, design data, drawings, specifications, reports, or other
information pertaining to the projects assigned to CONTRACTOR by the CITY or other
information to which the CONTRACTOR has had access during the term of this Agreement
without the prior written approval of the CITY’s Designated Representative during the term
of this Agreement and for a period of two (2) years after the termination of this Agreement.






16. NON-APPROPRIATION OF FUNDS.

Payments due and payable to CONTRACTOR for current services are within the current
budget and within an available, unexhausted, and unencumbered appropriation of the CITY. In the
event the CITY has not appropriated sufficient funds for payment of CONTRACTOR's services
beyond the current fiscal year, and if no funds are legally available from other sources to lawfully
make the payments, this Agreement may be terminated at the end of the original term or renewal
term and the CITY shall not be obligated to make further payments beyond the current original or
renewal term. The CITY will provide notice of its inability to continue the Agreement at such time
as the CITY’s Designated Representative is aware of the non-appropriation of funds. However,
failure to notify does not renew the term of the contract.

17. TERMINATION OF AGREEMENT.

At any time, with or without cause, the CITY shall have the right, in its sole discretion, to
terminate this Agreement by giving written notice to CONTRACTOR pursuant to Section 31 of this
Agreement, and such termination shall be effective immediately upon giving notice. There shall be
no period of grace after giving the notice of termination. Upon termination, CITY shall be liable to
CONTRACTOR only for work done by CONTRACTOR up to and including the date of termination
of this Agreement unless the termination is for cause, in which event CONTRACTOR need be
compensated only to the extent required by law. CONTRACTOR may terminate this Agreement at

. any time during the term of the Agreement by giving the CITY sixty (60) days’ written notice.

17. OPTION TO EXTEND AGREEMENT.

When in the CITY’s best interest, this Agreement may be extended on a daily, month-to-
month, annual, or other basis by modification pursuant to Section 18 of this Agreement. The initial
term, plus any option to extend, shall not exceed a total of five (5) years.

18. MODIFICATION OF AGREEMENT.

This Agreement may be amended, modified, or otherwise altered, or its provisions waived,
only upon mutual consent of the Parties by written amendment, and as authorized by the San
Buenaventura Municipal Code, sections 4.600.190 and 4.600.200.

19. ASSIGNNMENT.

This Agreement is for the non-professional services of CONTRACTOR. Any attempt by
CONTRACTOR to assign the benefits or burdens of this Agreement without the prior written
approval of CITY shall be prohibited and shall be null and void. CONTRACTOR's services pursuant
to this Agreement shall be provided by the CONTRACTOR’s Designated Representative or directly
under histher supervision, and CONTRACTOR shall not assign another to supervise the
CONTRACTOR's performance of this Agreement without the prior written approval of CITY, by and
through the CITY’s Designated Representative.

20. INDEMNIFICATION & HOLD HARMLESS.

As a separate and independent covenant from CONTRACTOR's obligations under Section 21
hereof, CONTRACTOR shall indemnify, protect, defend with counsel acceptable to the CITY, and
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hold CITY and CITY's officers, employees, agents, and volunteers harmless and free from any and
all claims, liabilities, or expenses, including attorney's fees, arising out of or relating to any negligent
act, negligent omission, or wrongful conduct, or any loss, damage, or injury, including death, that is
sustained from any communicable disease (including, but not limited to any form of the coronavirus,
or anything emanating from or related to a coronavirus), related in any way to CONTRACTOR'’s
performance of its services pursuant.to this Agreement. in the event CITY and/or any of CITY’s
officers, employees, agents, or volunteers are named in any lawsuit, or should any claim be made
against it or any of them by lawsuit or otherwise arising out of or relating to such negligent act,
negligent omission, wrongful conduct, or any loss, damage, or injury, including death, that is sustained
from any communicable disease (including, but not limited to any form of the coronavirus, or anything
emanating from or related to a coronavirus), CONTRACTOR shall indemnify them for any judgment
rendered against them for such negligent act, negligent omission, wrongful act, or any loss, damage,
or injury, including death, that is sustained from any communicable disease (including, but not limited
to any form of the coronavirus, or anything emanating from or related to a coronavirus}), any sums
paid out in settlement or otherwise, and all costs incurred by them in their defense, including but not
limited to attorney’s fees.

CONTRACTOR also understands and agrees that it is being employed to perform the services
provided for by this Agreement because of CONTRACTOR'’s professed expertise and experience in
performing such services. In addition, CONTRACTOR understands and agrees that while CITY or
CITY’s officers, employees, agents, or volunteers may elect to do so, they have no duty to review,
inspect, monitor, or supervise the work performed by CONTRACTOR pursuant to this Agreement
except as otherwise expressly provided for by this Agreement. As a consequence, CONTRACTOR
waives any right of contribution against CITY or any of CITY’s officers, employees, agents, or
volunteers arising out of such failure to inspect, review, monitor, or supervise the work performed -
by CONTRACTOR pursuant to this Agreement.

The CONTRACTOR’s obligations under this Section of the Agreement shall survive the
termination of the Agreement.

21. INSURANCE.

Prior to commencing the services required by this Agreement, and at all other times this
Agreement remains in effect, the CONTRACTOR shall procure and maintain in full force and effect
all of the insurance required by Exhibit “C,” attached hereto and incorporated herein by this
reference.

22. - LIVING WAGE REQUIREMENTS.

During the term of this Agreement, CONTRACTOR understands and agrees that if Living
Wages are applicable subject to the provisions of Chapter 2.525 of the San Buenaventura Municipal
Code (the “Code”) entitled, “Living Wages and Benefits for City Services” (a copy of which is
available upon request), CONTRACTOR will pay and/or provide the wages and/or benefits required
therein to all of its employees engaged in whole or in part in performing the services provided for
by this Agreement. '






23. PREVAILING WAGE REQUIREMENTS.

23.1. Application. The payment of State prevailing rates of wages as designated for
Ventura County for on-site work and delivery of materials shall apply to public works
construction projects over $25,000 and projects for alteration, demolition, repair, or
maintenance work over $15,000. Prevailing wages are required to be paid to all workers,
including subcontracted employees.

23.2. Compliance with California Department of Industrial Relations (DIR). To
determine if this Agreement is subject to compliance monitoring and enforcement, go to:
https://mww dir.ca.gov/Public-Works/PublicWorksSB854FAQ.html

23.3. Contract Splitting. [t is unlawful to split, or separate into small portions, work orders,
projects, purchases, or public works projects for the purpose of evading these prevailing
wage requirements.

23.4. Use of Prevailing Wages vs. Living Wages. In the event that there is a difference
between the amount of wages to be paid under the CITY of Ventura’s local Living Wage
requirements and the requirements of this provision, the wage rate that is the higher of the
two shall be applicable to this Agreement. PLEASE NOTE, with respect to Federal
contracts, other requirements may apply, in which case, the highest of the federal
Prevailing Wage, state Prevailing Wage and local Living Wage prevails.

24, COVENANTS AND CONDITIONS.

Each term and each provision of this Agreement fo be performed by CONTRACTOR shall
be construed to be both a covenant and a condition.

25. NOTICE OF BREACH AND OPPORTUNITY TO CURE.

Neither Party will be deemed to be in breach of this Agreement based on a breach that is
capable of being cured until it has received written notice of the breach from the other Party. The
Party charged with breach will have fifteen (15) days from the date of receiving such notice in which
to cure the breach or otherwise respond. If the circumstances leading to the charge that the
Agreement was breached have not been cured or explained to the satisfaction of the other Party
within fifteen (15) days from the date on which the Party received notice of breach, the non-
breaching Party may terminate this Agreement.

26. WAIVER.

CITY’s review or acceptance of, or payment for, work product prepared by CONTRACTOR
under this Agreement will not be construed to operate as a waiver of any rights CITY may have
under this Agreement or of any cause of action arising from CONTRACTOR’s performance. A
waiver by CITY of any breach of any term, covenant, or condition contained in this Agreement will
not be deemed to be a waiver of any subsequent breach of the same or any other term, covenant,
or condition contained in this Agreement, whether of the same or different character.





27. DISPUTES.

Except as otherwise provided in these provisions, any dispute concerning a question of fact
arising under this Agreement, shall be decided by the CITY’s Designated Representative, who shall
reduce this decision to writing and mail a copy to the CONTRACTOR. The decision of the CITY’s
Designated Representative shall be final and conclusive unless CONTRACTOR requests mediation
within ten (10) calendar days. Pending final decision of a dispute, the CONTRACTOR shall proceed
diligently with the performance of the Agreement and in accordance with the decision of the CITY’s
Designated Representative.

28. DISPUTE RESOLUTION.

. Should an unresolved dispute arise out of this Agreement, any Party may request that it be
submitted to mediation. The Parties shall meet in mediation within a reasonable time not to exceed
forty-five (45) days of a request. The mediator shall be agreed to by the mediating Parties. In the
absence of an agreement on a mediator, the Parties shall each submit one name from mediators
listed by the American Arbitration Association, the California State Board of Mediation and
Conciliation, or other agreed-upon service. The mediator shall be selected by a “blindfold” process.
The cost of mediation shall be borne equally by both Parties. Neither Party shall be deemed the
prevailing Party. No Party shall be pemitted to file a legal action without first meeting in mediation
and making a good faith attempt to reach a mediated settlement. The mediation process, once
commenced by a meeting with the mediator, shall last until agreement is reached by the Parties but .
not more than sixty (60) days, unless the maximum time is extended in writing by both Parties.

29. TAXPAYER IDENTIFICATION NUMBER.

CONTRACTOR shall provide CITY with a complete Request for Taxpayer Identification
Number and Certification as issued by the Internal Revenue Service.

30. USE OF THE TERM “CITY.”

Reference to “CITY” in this Agreement includes the CITY, its City Manager, or any authorized
representative acting on behalf of the CITY.

31. NOTICES.

All notices given or required to be given pursuant to this Agreement shall be in writing and
may be given by personal delivery or by first-class mail. Notice sent by mail shall be addressed to
each Party's Designated Representative as set forth above in Section 6. When addressed in
accordance with this Section, such notice shall be deemed given upon deposit in the United States
mail, postage prepaid. In all other instances, notices shall be deemed given at the time of actual
delivery. Changes may be made in the names or addresses of persons to whom notices are to be
given by giving notice in the manner prescribed in this Section.

32. FORCE MAJEURE.

Neither the CONTRACTOR nor the CITY shall be responsible for any delay caused by any
contingency beyond their control, including, but not limited to, war or insurrection, walkouts by the
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Party’s own employees, fires, natural calamities, riots, or demands or requirements of governmental
agencies other than the CITY.

33. GOVERNING LAW,

The terms of this Agreement shall be interpreted according to the laws of the State of
California. Should litigation occur, venue shall be in the Superior Court of California, County of
Ventura.

34. SEVERABILITY.

If any portion of this Agreement is declared by a court of competent jurisdiction to be invalid
or unenforceable, then such portion wilt be deemed modified to the extent necessary in the opinion
of the court to render such portion enforceable and, as so modified, such portion and the balance
of this Agreement will continue in full force and effect and be enforceable.

35. INTEGRATED AGREEMENT.

This Agreement and the attached exhibits to this Agreement represent the entire
understanding between the Parties. No verbal agreement or implied covenant shall be held to vary
the provisions of this Agreement. This Agreement shall bind and inure to the benefit of the Parties

.to this Agreement and any subsequent successors and assigns,

36. NO THIRD-PARTY BENEFICIARY.

This Agreement shall not be construed to be an agreement for the benefit of any third-party
or parties, and no third party or parties shall have any claim or right of action under this Agreement.

37. AUTHORITY TO EXECUTE.

Each Party hereto expressly warrants and represents that through its Designated
Representative it has the authority to execute this Agreement on behalf of its corporation,
partnership, business entity, or governmental entity, and warrants and represents that the
Designated Representative has the authority to bind each Party to the performance of its obligations
hereunder,

38. EXECUTION — COUNTERPARTS.

This Agreement may be executed in any number of counterparts and each such duplicate
counterpart shall constitute an original, but they shall not be effective nor enforceable unless and until
it is executed with the handwritten signature of an authorized representative of each of the relevant
Parties. No counterpart shall be deemed to be an original or presumed delivered unless and until
the counterpart executed by the other Party to this Agreement is in the physical possession of the
Party seeking enforcement thereof.

39. INCONSISTENT OR CONFLICTING TERMS.

In the event of any contradictions or inconsistencies between any aftached documents or
exhibits incorporated by reference herein and the provisions of the Agreement itself, the terms of
9





the Agreement shall control. Any exhibit that is attached and incorporated by reference shall be
limited to the purposes for which it is attached, as specified in this Agreement. Any contractual
terms or conditions contained in such exhibit imposing additional obligations on the CITY are not
binding upon the CITY’s Designated Representative unless specifically agreed to in writing, and
initiated by CITY’s Designated Representative, as to each additional contractual term or condition.

40. ACKNOWLEDGEMENT.
By signing below, CONTRACTOR acknowledges that it has reviewed the CITY’s General

Services Agreement terms and conditions and insurance requirements and that CONTRACTOR
hereby agrees to full compliance.

Signatures Follow
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In witness whereof, the Parties have entered this Agreement on the date last signed below
(“Effective Date”).

CITY AN BUENAVENTURA MERRIMAC ENERGY GROUP
o e g bl
Name: Sofia Rubalcava Name: Mary Hazelfigg
Title: Mayor Title: President
/] l?-?) 20~ April 29, 2022
Date Date
e: c\er\ Name Mary HazeIrlgg
‘5 Title:  Secretary/Treasurer
April 29, 2022
Date
77-0189045

Tax Identification Number

APPROVED AS TO FORM
ANDREW HEGLUND, CITY ATTORNEY
PER SMBC, SECTION 4.600.050

Any modifications to the provisions of this pre-
approved Standard Form requires submission to
the City Attorney for review, approval and
signature.
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EXHIBIT A

GENERAL SERVICE AGREENMENT

(City of San Buenaventura and Merrimac Energy Group) L
SCOPE OF SERVICES .. e -~ '~.’//’
SCOPE OF WORK
Contractor shall provide all fuel, diesel exhaust fluid, lubricants, transportatton labor, equnpment
and incidentals associated with the provision of fuel to the City of Ventura.™ AR

Contractor shall provide an oil analysis program for all lubricants sold and a cost.

FUEL SPECIFICATIONS ‘

All gasoline and diesel delivered under this contract shall meet the" }atest :reqmrements of the
California Air Resources Board (CARB), Federal and local governments as well as fuel mdustnes
laws, codes, requirements, standards and guidelines currently in force and any ‘of those put in force
during this contract. Particular attention shall be paid to the American Society of Testing and
Materials (ASTM) laws, regulations and standards.

DELIVERY REQUIREMENTS

Contractor shall operate a 24/7/365 fuel supply operation. Deliveries shall be made, as requested,
by the City of Ventura Fleet Services within a maximum of 48 hours from notice during
weekly/regular hours, between the hours of 7am to 5pm Monday through Friday, except alternate
Fridays at the Maintenance Yard, unless otherwise requested delivery. Current delivery sites are
shown in Exhibit A. The City reserves the right to add or delete sites within the City as needed
during the course of the contract. Contractor shall designate the Customer Service Representative
for the City of Ventura contract for coordination of fuel ordering and deliveries.

Contractor shall make no unauthorized deliveries. Contractor shall be financially responsible for
any unauthorized fuel deliveries and shall be considered poor performance.

Contractor Drivers shall be HAZMAT trained and certified and DOT compliant. Drivers shall be
familiar with City of Ventura fueling sites, tanks, equipment, and type of fuel, location of delivery
sites, safety protocols and ingress/egress accessibility. Contractor shall have identification and
wear a uniform for identification and security.

Contractor’s fleet delivery vehicles shall be environmentally safe, clean and comply with all Federal,
State and local emission requirements to promote a clean fleet. All delivery vehicles shall be clearly
marked with the selected fuel supplier company namef/logo.

EMERGENCY/DISASTER PREPAREDNESS PLAN
In the event of a natural, or man-made disaster, operations for the City and the Contractor may be
impacted.
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Contractor shall submit with their proposal information supporting their ability to continue operations,
and service/product delivery, in the event of an unforeseen emergency.

The Emergency Preparedness Plan shall explain how your firm will provide assistance to the City
under allocation or limited supply conditions whether, or not, they are due to an unforeseen
emergency. State the priority level, criteria for delivery, and timeframe (assuming roads are
accessible) to the City public services and local agencies. List the location, quantity and type of
fuel storage available to supply fuel in the event of an emergency. The plan shall include the
location of refineries available to the Contractor in the Southern California Los Angeles area and
alternative locations in the Central or Northern California areas.

OPTICN - DESIGNATED TANK OPERATOR SERVICES

As an option, the Contractor may be requested to provide Designated Tank Operator Services on
a monthly basis to perform monthly inspections of the fuel sites per APCD and in compliance with
the City's Permit to Operate.

SECURITY ACCESS
Prior to the execution of a contract, Contractor and assigned employees entering City of Ventura
property shall be required to pass a Background check with the City of Ventura Police Department.
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EXHIBIT B

GENERAL SERVICE AGREEMENT
(City of San Buenaventura and Merrimac Energy Group)

SCHEDULE OF COMPENSATION

Pricing Requirements
The price of all Red dye diesel, renewable diesel, gasoline fuel, diese! exhaust fluid and lubricants delivered
shall be determined daily by the OP1S EARLY DAY “LOS ANGELES AVERAGE?”, in accordance with the
following procedures:

a. OPIS as used herein refers to the Qil Price Information Services newsletter published weekly by
United Communications Group. Bethesda, Md.

b. The average posted price listed under the following column headings in the OPIS table titled,
“PAD 4/5 report” shall be used in determining the daily-adjusted price.

Column Headings

Location Red Dye Diesel ULS Reg Unleaded Renewable Diesel
Los Angeles, Ca. Average Average Average

¢. The Following definitions shall apply to the terms used in the price adjustment calculation.
(1) QPIS Average: The Term is the LA Average posted price as listed in the issue of OPIS.

2) OPIS at Delivery: This term is the average posted price as listed in the issue of OPIS  published
daily during which deliveries are made.

The index for adjusting the prices shall be the OPIS Los Angeles average price for all refineries listed in Los
Angeles (PAD 4/5) for Red dye diesel No.2 (or alternative renewable diesel) and regular unleaded gasoline.
The OPIS price shall be adjusted in accordance with the plus/minus cents per galion as bid hereunder. This
adjustment shall be firm for the life of any resultant agreement(s) to this Request for Proposal and shall not
be subject to change. '

If the OPIS price is not reported for any day, the most recent price previously reported shall be utilized as
the base price.

If the marketing publication is canceled, or modified, the City reserves the right to re-establish the pricing
mechanism or cancel all or part of the contract.

The price for “delivery charge” quoted shall be firm for the initial period of contract.
Contractor's Customer Service Representative shall monitor the daily pricing and advise the City Fleet

Services of potential price increases or decreases so the best possible price is offered when the City needs
to order fuel deliveries.
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Description MERRIMAC
_ Unit Cost/Gal
1. 87 Unleaded Regular Gasoline
(Truck/Trailer Delivery) 5,000 Gal or More
State Brand(s) Quoting:

AM OPIS LA Average Price $ 3.3658
Discount/Increase From OPIS (enter - or +) $-0.0890
Delivery Charge (City of Ventura) $ 0.00

Total $ 3.2768
2. 87 Unleaded Regular Gasoline

(Tank Wagon Delivery) 500-4,999 Gal

State Brand(s) Quoting:

AM OPIS LA Average Price $ 3.3658
Discount/Increase From OPIS (enter - or +) $-0.115
Delivery Charge (City of Ventura) $ 0.00

Total _ $ 3.2508
3. 87 Unleaded Regular Gasoline

(Less Than Tank Wagon Delivery) <500 Gal

State Brand(s) Quoting:

AM OPIS LA Average Price $ 3.3658
Discount/increase From OPIS (enter - or +) $-0.1199
Delivery Charge (City of Ventura) $0.00

Total $ 3.2459
4, Diesel NO. 2 (ULS) Red Dye

(Truck/Trailer Delivery) 5,000 Gal or more

State Brand(s) Quoting:

AM OPIS LA Average Price $ 3.3427
Discount/Increase From OPIS (enter - or +) $ +.0320
Delivery Charge (City of Ventura) $ 0.00

Total $3.3747
5. Diesel NO. 2 (ULS) Red Dye
(Tank Wagon Delivery) 500-4999 Gal
State Brand(s) Quoting:
AM OPIS LA Average Price $ 3.3427
Discount/increase From OPIS (enter - or +) $ +.139
Delivery Charge {City of Ventura) $ 0.00

Tptal

$ 3.4817
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Description MERRIMAC
‘ 'Unit Cost/Gal
6. Diesel NO. 2 {(ULS) Red Dye

(Less Than Tank Wagon Delivery) <600 Gal

State Brand(s) Quoting:

AM OPIS LA Average Price $ 3.3427
Discount/Increase From OPIS (enter * ' or +) $+.169
Delivery Charge (City of Ventura) $ 0.00

Total $ 3.5117
7. Renewable Diesel No. 2

(TruckfTrailer Delivery) 5,000 Gal or more

State Brand(s) Quoting:

AM OPIS LA Average Price $ 3.3427
Discount/Increase From OPIS (enter - or +) OPIS EVEN
Delivery Charge (City of Ventura) $ 0.00

Total $ 3.3427
8. Diesel Exhaust Fluid

(Less than Tank Wagon Delivery) 330 Gal

State Brand (s) Quoting:

AM OPIS LA Average Price N/A

Discount/Increase From OPIS (enter - or +) N/A
Delivery Charge (City of Ventura) $0.00
Total $2.75*

“No index available; price
subject to change”

| 9. Oils and Lubricants

REO 10W30 GF-5/ SN (Bulk) $8.21
REQO 40wt (65 Gal Drum) $ 1575
REO 15W40 CJ-4 (Bulk) $9.19
REO HYD 68 (Bulk) $7.90
PERFORMANCE 500 HiVIS MVP ATF (Bulk) $11.99

CHEVRON ULTRA DUTY EP 2 (Master Pack/40 Tubes)

$ 179.00 / 40pk

CHEVRON DELO 400 30WT/40WT (Cases 3/1 Gal)

$ 20.99 / gallon

CHEVRON TURBINE GST 100 (5 Gal Pails)

$ 21.99 / gailon

CHEVRON TURBINE GST 100 (55 Gal Drum)

$ 19.99 / gallon

CHEVRON MEROPA 320 (35 Ib Pail)

$ 3.00/ pound

CHEVRON GEQ HDAX LFG 40WT (55 Gal Drum)

$ 20.99 / gallon

REO AWISO 46 Hydraulic Oil. Product Code GPR 500046 $ 6.99 / gallon
(Bulk)

500 REO Premium UTF Hydraulic Oil Product Code GPR 226606 | $ 6.99 / gallon
(Bulk)

REQO Motor Qil SAE 40W Product Code GPR 50040 {Bulk) $9.75
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Description MERRIMAC
) Unit Cost/Gal
295 Allison Synthetic Transmission Fluid (Bulk) $ 26.30
Diesel Exhaust Fluid (Bulk) . $2.75
10. Qil Analysis Program for all Lubricants $23.99/ tube.
_ 10 / box
'T_OTALS ‘
$ 419.2543
“Alternative Proposal o<
Designated Tank Operator Services
Maintenance Yard — Yearly Fee $ 3,900.00
Police/Fire Headquarters — Yearly Fee $ 4,900.00
Hourly Rate {$190.00
“Vendor Notes: T :
$75 flat charge for any

pumping fuel into above
ground tanks.

17






EXHIBIT C

GENERAL SERVICES AGREEMENT
(City of San Buenaventura and Merrimac Energy Group)

INSURANCE REQUIREMENTS

Prior to contract approval, CONSULTANT/CONTRACTOR/SELLER/BIDDER
(hereafter referred to as “Contractor”) must procure, agree to maintain and supply
evidence of insurance at the levels listed and in accordance with the other provisions

listed in this document.

1. Coverage Types and Limits

a) Commercial General Liability (IS0 CGL CG 00 01) - including coverage fo
bodilyinjury, property damage, products & completed operations, and persona
injury arising from the contractor's activities.
Commercial General Liability (CGL) per Occurrence $5 million
Commercial General Liability Aggregate or Combined Single Limit (CSL) $10 million

Coverage must include Pollution Liability via Policy or Endorsement

b) Auto Liability for owned, hired, and non-owned vehicles per Occurrence $5 million
or Combined Single Limit.

Coverage must include Pollution Liability via Policy or Endorsement

¢) Worker's Compensation with a Waiver of Subrogation in favor of thq Statutory Limits
City $500,000
Employer's Liability

2. Insurance Policy Provisions, Endorsements, and other Requirements

Contractor agrees to comply with the following additional requirements with respect
to the insurance:

a) Liability Coverage shall apply on a primary non-contributing basis in relation to any
other insurance or self-insurance, primary or excess, available to City or any officer,
employee, agent, or volunteer of City. Assuch, a Primary and Non-Contributory
Endorsement (with coverage at least as broad as 1SO CG 2001 04 13) is required on

all liability policies.

b) Contractor waives its right of subrogation against the City. As such, a Waiver of
Subrogation Endorsement is required on the Contractor's Worker's Compensation

policy.
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c) A "Blanket" Additional Insured Endorsement (a/k/a "automatic additional insured
endorsement”), attached to the Commercial General Liability policy covering premises
liability, ongoing operations, product liability, and completed operations is required. Ifa
"Blanket" endorsement is not available, Contractor may submit a combination of the
following endorsements:

An Additional Insured Endorsement covering Premises and Ongoing Operations
CG 20 10 04 13 oritsequivalent (CG 20 26, CG 20 33, or CG 20 38) AND

and Additional Insured Endorsement covering Completed Operations CG 20 37 04
13.

d) Insurance Policies must be issued by an insurance company licensed to do business
in the State ofCalifornia with an AM Best rating of not less than A:VIi.

e) Each insurance policy required above shall provide that coverage shall not be
canceled except with 30days’ notice to the City.

f) The Description section of the Certificate must include the following language:

The City of San Buenaventura, its officers, officials, agents, employees and
volunteers shall be named as anadditional insured under the General Liability and
Auto Liability policies. All Liability policies are primary and Non-Conlributory. Waiver
of Subrogation applies to the Worker's Compensation policy. 30 day notice of
cancellation will be provided to the Certificate Holder.

g) A Certificate of Insurance must include the following language in the Certificate Holder
section:

City of San Buenaventura, its officers, officials, agents, employees and volunteers
501 Poli Street
Ventura, CA 93002

h) Contractor will provide proof that policies of insurance required herein expiring during
the term of thisAgreement have been renewed or replaced with other policies providing
at least the same coverage. Such proof will be submitted to the City within 10 days of
renewal.

i) Contractor shall provide evidence of the insurance required herein, satisfactory fo City,
consisting of certificate(s) of insurance and any required endorsements evidencing all
of the coverages required. Anyfailure on the part of City or any other additional insured
under these requirements to obtain proof ofinsurance required under this Agreement
in no way waives any right or remedy of City or any other additional insured in this or
any other regard.

j) Contractor shall ensure that coverage provided to meet these requirements is
applicable separately to each insured, and that there will be no cross liability exclusions
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k)

that preclude coverage for any legal action between Contractor and City, between
Contractor and any other named insureds or additionalinsureds under the insurance
policy, or between City and any party associated with City or City’s officers, officials,
employees, agents, or volunteers.

Coverage shall not be limited to the vicarious liability or supervisory role of any
additional insured. There shall be no cross liability exclusion and no Contractor
limitation endorsement. In addition, there shall be no endorsement or modification
limiting the scope of coverage for liability arising from pollution, explosion, collapse,
underground property damage, or employment-related practices, except for a provision
or endorsement limiting liability arising from pollution to liability caused by sudden or
accidental pollution.

Any umbrella liability insurance over primary insurance provided to meet primary limits
shall apply to bodily injury, personal injury, and property damage, at a minimum.
Coverage shall be as broad as any required underlying primary coverage, and shall
include a “drop down” provision providing primary coverage.for liability not covered by
primary policies but covered by the umbrella policy. Coverage shallbe provided with
defense costs payable in addition to policy limits. Coverage shall have starting and
ending dates concurrent.with the underlying coverage.

m) Coverage shall be written on an “occurrence basis” if such coverage is available, or on

a “claims made” basis if not available. When coverage is provided on a “claims made”
basis, Contractor shall continue tomaintain the insurance in effect for a period of three
(3) years after this Agreement expires or is terminated. Such insurance shall have the
same coverage and limits as the policy that was in effect duringthe term of this
Agreement, and shall cover Contractor for all claims made by City arising out of any
errors or omissions of Contractor, or the officers, employees or agents of Contractor
during the time this Agreement was in effect.

Contractor shall require all sub-contractors or other parties hired by Contractor to
perform any part ofthe services required by this Agreement to purchase and maintain
all of the insurance specified above and submit evidence of all such insurance.
Contractor shall obtain certificates evidencing such coverage and make reasonable
efforts to ensure that such coverage is provided as required herein.

No contract used by any Contractor, or contracts Contractor enters into on behalf of
City, will reserve the right to charge back to City the cost of insurance required by this
Agreement. When requested, Contractor shall provide City with all agreements with
sub-Contractors or others with whom Contractor contracts onbehalf of City, and with
all certificates of insurance obtained in compliance with this paragraph. Failure ofCity
to request copies of such documents will not impose any liability on City, or its
employees.
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;5) In the event any policy of insurance required under this Agreement does not comply

with these requirements or is canceled and not replaced, City has the right, buf not the
duty, to obtfain the insuranceit deems necessary to meet the requirements of this
Agreement, and any premium paid by City for such insurance will be promptly
reimbursed by Contractor, or, if not promptly reimbursed, deducted from any
compensation to be paid by City to Contractor pursuant to this Agreement.

q) Requirements of specific coverage features or limits contained in this Section are not

intended as a limitation on coverage, limits or other requirements, or a waiver of any
coverage normally provided by any insurance. Specific reference to a given coverage
feature is for purposes of clarification only and is not intended by any party to be all
inclusive, or to the exclusion of other coverage, or a waiver of any type. Coverage
shall not be limited to the specific location, individual, or entity desighated as the
addressof the project or services provided for by this Agreement. Insurance coverage
limits are subject to changebased on the unique liability associated with each project
over and above standard coverage limits at thediscretion of the City's Risk Manager
or their designee.

Contractor shall provide immediate notice to City of.any claim against Contractor or
any loss involving Contractor that could result in City or any of City's officers,
employees, agents, or volunteers being named as a defendant in any litigation arising
out of such claim or loss. City shall not incur any obligation or liability by reason of the
receipt of such notice. However, City shall have the right, but notthe duty, to monitor
the handling of any such claim or loss that is likely to involve City.

In the event of any loss that is not insured due to the failure of Contractor to comply
with these requirements, Contractor will be personally responsible for any and all
losses, claims, suits, damages, defense obligations, and liability of any kind attributed
to City, or City's officers, employees, agents, orvolunteers as a result of such failure.

Please note:

t) Automobile Liability insurance is not required if the Vendor and its employees does NO

traveling in providing services for completion of the Agreement (e.g. telecommuting). If
the Vendor has employees but no vehicles registered to the business (personal
vehicles only), the non-owned and hired automobile liability coverage should be
included in the Vendor's Commercial Auto Liability policy

Workers Compensation insurance is not required if the Contractor is a sole
proprietor/partner/corporate officer with no employees. Otherwise, Worker's
Compensation is required under CA Labor Code Section 3700. A Workers
Compensation Insurance Waiver is required stating Contractor is a sole
proprietor/partner/corporate officer with no employees. This waiver is to be included

with the other submitted documents.
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v) Professional Liability may be required for the following types of contractors. These are
only examples andnot an all-inclusive list. Contact Risk Manager for clarification and
requirements.

Examples:
Appraisers, nolaries, imaging of records, EOC plan, Fair Housing assessments,
frainers

Chemists, auditors, insurance agents and brokers, lawyers, laboratories, surveyors,
building inspectors, traffic engineering services.

Ambulance services, acluaries, counselors, medical providers. Also includes
engineers, architects, construction managers, hazardous materials evaluafors,
environmental impact evaluators. All IT relatedprojects, contractors and consultants.

w) Cyber Liability and Network Security/Data Privacy Coverage and Technology
E&O/Technology Professional Liability coverage may be required in agreements that
have an IT or data component. Contact Risk Manager for clarification and
requirements.
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EXHIBIT C

CITY COUNCIL POLICY 100-5

S



SUBJECT POLICY EFFECTIVE PAGE
NUMBER | DATE
DRUG-FREE WORKPLACE 100-5 8-8-89 10f3
BACKGROUND

Under the Federal Drug-Free Workplace Act of 1988, passed as part of omnibus drug legislation
enacted November 18, 1988, contractors and grantees of Federal funds must certify that they will
provide drug-free workplaces. At the present time, the City of Costa Mesa, as a sub-grantee of
Federal funds under a variety of programs, is required to abide by this Act. The City Council has
expressed its support of the national effort to eradicate drug abuse through the creation of a
Substance Abuse Committee, institution of a City-wide D.A.R.E.program in all local schools and
other activities in support of a drug-free community. This policy is intended to extend that effort
to contractors and grantees of the City of Costa Mesa in theelimination of dangerous drugs in the
workplace.

PURPOSE

It is the purpose of this Policy to:
1. Clearly state the City of Costa Mesa’s commitment to a drug-free society.

2. Set forth guidelines to ensure that. public, private, and nonprofit organizations receiving
funds from the City of Costa Mesa share the commitment to a drug-free workplace.

POLICY

The City Manager, under direction by the City Council, shall take the necessary steps to see that
the following provisions are included in all contracts and agreements entered into by the City of
Costa Mesa involving the disbursement of funds.

1. Contractor or Sub-grantee hereby certifies that it will provide a drug-free workplace by:

a. Publishing a statement notifying employees that the unlawful manufacture,
distribution, dispensing, possession, or use of a controlled substance is prohibited in
Contractor’s and/or sub-grantee’s workplace, specifically the job site or location
included in this' contract,;and specifying the actions that will be taken against the
employees for violation of such prohibition;




SUBJECT POLICY EFFECTIVE

NUMBER | DATE
DRUG-FREE WORKPLACE 100-5 8-8-89
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20f3

Establishing a Drug-Free Awareness Program to inform employees about:
1. The dangers of drug abuse in the workplace;
2. Contractor’s and/or sub-grantee’s policy of maintaining a drug-free workplace;

3. Any available drug counseling, rehabilitation and employee assistance programs;
and

4. The penalties that may be imposed upon’employees for drug abuse violations
occurring in the workplace;

Making it a requirement that each employee to be engaged inthe performance of the
contract be given a copy of the statement required by subparagraph A;

Notifying the employee in the statement required by:.subparagraph 1 A that, as a
condition of employment under the contract, the employee will:

1. Abide by the terms of the statement; and

2. Notify the employer of any criminal drug, statute conviction for a violation occurring
in the workplace no later than five (8) days after such conviction;

Notifying the City of Costa Mesa within ten (10) days after receiving notice under
subparagraph 1 D 2 from an employee or otherwise receiving the actual notice of such
conviction;

Taking-one of the following actions within thirty (30) days of receiving notice under
subparagraph 1 D 2 with respect to an employee who is so convicted:

1. Taking appropriate personnel action against such an employee, up to and
including termination; or

2. Requiring such employee to participate satisfactorily in a drug abuse assistance or
rehabilitation program approved for such purposes by a Federal, State, or local
health agency, law enforcement, or other appropriate agency;
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g. Making a good faith effort to maintain a drug-free workplace through implementation
of subparagraphs 1 A through 1 F, inclusive.

2. Contractor and/or sub-grantee shall be deemed to be in violation of this Policy if the City
of Costa Mesa determines that:

a. Contractor and/or sub-grantee has made a false certification under paragraph 1
above;

b. Contractor and/or sub-grantee has violated the certification by failing to carry out
the requirements of subparagraphs 1/A through 1 G above;

c. Such number of employees of Contractor and/er sub-grantee have been convicted
of violations of criminal drug statutes for violations occurring in the workplace as
to indicate that the contractor and/or sub-grantee has failed to make a good faith
effort to provide a drug-free workplace.

3. Should any contractor and/or sub-grantee be deemed .to be in violation of this Policy
pursuant to the provisions of 2°A, B, and C, a suspension,termination or debarment
proceeding subject to applicable Federal, State, and local laws shall be conducted. Upon
issuance of any final decision under this section requiring debarment of a contractor and/or
sub-grantee, the contractor and/or sub-grantee shall be ineligible for award of any
contract, agreement or grant from the City of Costa Mesa for a period specified in the
decision, not to.exceed five (5) years. Upon issuance of any final decision recommending
against debarment of the contractor and/or sub-grantee, the contractor and/or sub-grantee
shall be eligible for compensation as provided by law.
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