ATTACHMENT 1

CITY OF COSTA MESA
PROFESSIONAL SERVICES AGREEMENT
WITH ONWARD ENGINEERING

THIS PROFESSIONAL SERVICES AGREEMENT (“Agreement”) is made and entered
into this 6™ day of May, 2025 (“Effective Date”), by and between the CITY OF COSTA MESA, a
municipal corporation (“City”), and ONWARD ENGINEERING, a California corporation
(“Consultant”).

RECITALS

A. City proposes to utilize the services of Consultant as an independent contractor to
provide professional engineering design services for the development and construction bid
documents for the City’s federally-funded Fairview Road Active Transporation Improvements —
Adams Avenue to Fair Drive (Federal Project No. STPL — 5312(109), as more fully described
herein; and

B. Consultant represents that it has that degree of specialized expertise contemplated
within California Government Code section 37103, and holds all necessary licenses to practice
and perform the services herein contemplated; and

C. City and Consultant desire to contract for the specific services described in Exhibit
“A” and desire to set forth their rights, duties and liabilities in connection with the services to be
performed; and

D. No official or employee of City has a financial interest, within the provisions of
sections 1090-1092 of the California Government Code, in the subject matter of this Agreement.

NOW, THEREFORE, for and in consideration of the mutual covenants and conditions
contained herein, the parties hereby agree as follows:

1.0. SERVICES PROVIDED BY CONSULTANT
1.1.  Scope of Services. Consultant shall provide the professional services described

in City’s Request for Proposals No. 25-12, attached hereto as Exhibit “A,” and Consultant’s
Proposal, attached hereto as Exhibit “B,” both incorporated herein.

1.2.  Professional Practices. All professional services to be provided by Consultant
pursuant to this Agreement shall be provided by personnel experienced in their respective fields
and in a manner consistent with the standards of care, diligence and skill ordinarily exercised by
professional consultants in similar fields and circumstances in accordance with sound
professional practices. Consultant also warrants that it is familiar with all laws that may affect its
performance of this Agreement and shall advise City of any changes in any laws that may affect
Consultant’s performance of this Agreement.

1.3.  Performance to Satisfaction of City. Consultant agrees to perform all the work to
the complete satisfaction of the City. Evaluations of the work will be done by the City Manager or
his or her designee. If the quality of work is not satisfactory, City in its discretion has the right to:
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(a) Meet with Consultant to review the quality of the work and resolve the
matters of concern;

(b) Require Consultant to repeat the work at no additional fee until it is
satisfactory; and/or

(c) Terminate the Agreement as hereinafter set forth.

Further, pursuant to the requirements of Article XXX, Consultant’s performance will be evaluated
by the City. A copy of the evaluation will be sent to Consultant for comments. The evaluation
together with the comments shall be retained as a part of the Agreement record.

1.4. Warranty. Consultant warrants that it shall perform the services required by this
Agreement in compliance with all applicable Federal and California employment laws, including,
but not limited to, those laws related to harassment, workplace violence, discrimination, minimum
hours and wages; occupational health and safety; fair employment and employment practices;
workers’ compensation insurance and safety in employment; and all other Federal, State and
local laws and ordinances applicable to the services required under this Agreement. Consultant
shall indemnify and hold harmless City from and against all claims, demands, payments, suits,
actions, proceedings, and judgments of every nature and description including attorneys’ fees
and costs, presented, brought, or recovered against City for, or on account of any liability under
any of the above-mentioned laws, which may be incurred by reason of Consultant’s performance
under this Agreement.

1.5.  Non-Discrimination. In performing this Agreement, Consultant shall not engage in,
nor permit its agents to engage in, discrimination in employment of persons because of their race,
religious creed, color, national origin, ancestry, physical disability, mental disability, medical
condition, genetic information, marital status, sex, gender, gender identity, gender expression,
age, sexual orientation, or military or veteran status, except as permitted pursuant to section
12940 of the Government Code. In addition, Consultant shall comply with the Non-Discrimination
Clause and Statement of Compliance as delineated in Article XVI, attached as Exhibit “T” to this
PSA.

Contractor assures that he/she/it will comply with Title VII of the Civil Rights Act of
1964 and that no person shall, on the grounds of race, creed, color, disability, sex, sexual
orientation, national origin, age, religion, Vietnam era Veteran’s status, political affiliation, or any
other non-merit factor, be excluded from participation in, be denied the benefits of, or be otherwise
subjected to discrimination under this Agreement.

(@) Contractor shall, in all solicitations or advertisements for applicants for
employment placed as a result of this Agreement, state that it is an “Equal
Opportunity Employer” or that all qualified applicants will receive
consideration for employment without regard to their race, creed, color,
disability, sex, sexual orientation, national origin, age, religion, Vietham era
Veteran'’s status, political affiliation, or any other non-merit factor.

(b) Contractor shall, if requested to so do by the City, certify that it has not, in
the performance of this Agreement, discriminated against applicants or
employees because of their race, creed, color, disability, sex, sexual
orientation, national origin, age, religion, Vietnam era Veteran’s status,
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political affiliation, or any other non-merit factor.

(c) Ifrequested to do so by the City, Contractor shall provide the City with access
to copies of all of its records pertaining or relating to its employment
practices, except to the extent such records or portions of such records are
confidential or privileged under state or federal law.

(d) Contractor shall recruit vigorously and encourage minority - and women-
owned businesses to bid its subcontracts.

(e) Nothing contained in this Agreement shall be construed in any manner so as
to require or permit any act, which is prohibited by law.

(f)  The Contractor shall include the provisions set forth in subparagraphs (a)
through (e) (above) in each of its subcontracts.

(g) The Consultant’s signature affixed herein and dated shall constitute a
certification under penalty of perjury under the State of California that the
Consultant has, unless exempt, complied with the nondiscrimination
requirements of Government Code § 12990 and 2 CCR § 8103.

1.6. Non-Exclusive Agreement. Consultant acknowledges that City may enter into
agreements with other consultants for services similar to the services that are subject to this
Agreement or may have its own employees perform services similar to those services
contemplated by this Agreement.

1.7. Delegation and Assignment. This is a personal service contract, and the duties
set forth herein shall not be delegated or assigned to any person or entity without the prior written
consent of City. Consultant may engage a subcontractor(s) as permitted by law and may employ
other personnel to perform services contemplated by this Agreement at Consultant’s sole cost
and expense.

1.8.  Confidentiality. Employees of Consultant in the course of their duties may have
access to financial, accounting, statistical, and personnel data of private individuals and
employees of City. Consultant covenants that all data, documents, discussion, or other
information developed or received by Consultant or provided for performance of this Agreement
are deemed confidential and shall not be disclosed by Consultant without written authorization by
City. City shall grant such authorization if disclosure is required by law. All City data shall be
returned to City upon the termination of this Agreement. Consultant’s covenant under this Section
shall survive the termination of this Agreement.

1.9.  Workplace Safety. In performing services under this Agreement, Contractor shall
observe and comply with all applicable laws, ordinances, codes and regulations of governmental
agencies, including federal, state, municipal, and local governing bodies, having jurisdiction over
the scope of services, including all applicable provisions of the California Occupational Safety and
Health Act. Contractor shall indemnify and hold City harmless from any and all liability, fines,
penalties and consequences from any of Contractor’s failures to comply with such laws,
ordinances, codes and regulations.

(@) Accidents: If a death, serious personal injury, or substantial property damage
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occurs in connection with Contractor's performance of this Agreement,
Contractor shall immediately notify the Costa Mesa City Risk Manager's
Office by telephone. Contractor shall promptly submit to City a written report,
in such form as may be required by City of all accidents which occur in
connection with this Agreement. This report must include the following
information: (1) name and address of the injured or deceased person(s); (2)
name and address of Contractor's sub-Contractor, if any; (3) name and
address of Contractor's liability insurance carrier; and (4) a detailed
description of the accident and whether any of City's equipment, tools,
material, or staff were involved.

Contractor further agrees to take all reasonable steps to preserve all physical
evidence and information which may be relevant to the circumstances
surrounding a potential claim, while maintaining public safety, and to grant to
the City the opportunity to review and inspect such evidence, including the
scene of the accident.

1.10. State Prevailing Wage Rates.

(@)

(c)
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No Consultant or Subconsultant may be awarded an Agreement containing
public work elements unless registered with the Department of Industrial
Relations (DIR) pursuant to Labor Code § 1725.5. Registration with DIR
must be maintained throughout the entire term of this Agreement, including
any subsequent amendments.

The Consultant shall comply with all of the applicable provisions of the
California Labor Code requiring the payment of prevailing wages. The
General Prevailing Wage Rate Determinations applicable to work under
this Agreement are available and on file with the Department of
Transportation’s Regional/District Labor Compliance Officer.

General Prevailing Wage Rate Determinations applicable to this project
may also be obtained from the Department of Industrial Relations website
at http://www.dir.ca.gov.

Payroll Records: 1) Each Consultant and Subconsultant shall keep
accurate certified payroll records and supporting documents as mandated
by Labor Code § 1776 and as defined in 8 CCR § 16000 showing the name,
address, social security number, work classification, straight time and
overtime hours worked each day and week, and the actual per diem wages
paid to each worker or other employees by the Consultant or
Subconsultant; 2) The payroll records enumerated under paragraph 1)
above shall be certified as correct by the Consultant under penalty of
perjury. Each Consultant shall submit a certified copy of the records to the
entity that requested the records within ten (10) calendar days after receipt
of the written request.

When prevailing wage rates apply, the Consultant is responsible for
verifying compliance with certified payroll requirements. Invoice payment
will not be made until the invoice is approved by the City’s Contract
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Administrator.

() Penalty. The Consultant and any of its Subconsultants shall comply with
Labor Code § 1774 and § 1775. Pursuant to § 1775, the Consultant and
any Subconsultants shall forfeit to the City a penalty of not more than two
hundred dollars ($200) for each calendar day, or portion thereof, for each
worker paid less than the prevailing rates as determined by the Director of
DIR for the work or craft in which the worker is employed for any public
work done under the Agreement by Consultant or by its Subconsultants in
violation of the requirements of the Labor Code and in particular, Labor
Code §§ 1770 to 1780, inclusive.

(9) Pursuant to Labor Code § 1775, the City shall notify the Consultant on a
public works project within fifteen (15) calendar days of receipt of a
complaint that a Subconsultant has failed to pay workers the general
prevailing rate of per diem wages.

2.0. COMPENSATION AND BILLING

2.1.  Consultant shall be paid in accordance with the fee schedule set forth in Exhibit
“C,” (Consultant's Cost Proposal) attached hereto and made a part of this
Agreement. Consultant’s total compensation, based upon lump sum, shall not exceed Three
Hundred Thirteen Thousand Eighty Dollars and Five Cents ($313,080.05).

2.2.  Additional Services. Consultant shall not receive compensation for any services
provided outside the scope of services specified in the Consultant’'s Proposal unless the City
Manager or designee, prior to Consultant performing the additional services, approves such
additional services in writing. It is specifically understood that oral requests and/or approvals of
such additional services or additional compensation shall be barred and are unenforceable.

2.3. Method of Billing. Consultant may submit invoices to the City for approval on a
progress basis, but no more often than two times a month. Said invoice shall be based on the
total of all Consultant’s services which have been completed to City’s sole satisfaction. City shall
pay Consultant’s invoice within forty-five (45) days from the date City receives said invoice. Each
invoice shall describe in detail, the services performed, the date of performance, and the
associated time for completion. Any additional services approved and performed pursuant to this
Agreement shall be designated as “Additional Services” and shall identify the number of the
authorized change order, where applicable, on all invoices.

2.4. Prompt Payment From Local City To Consultant. The City shall make all project
progress payment within 30 days after receipt of an undisputed and properly submitted payment
request from Consultant on a professional service contract. If the City fails to pay promptly, the
City shall pay interest to the Consultant, which accrues at the rate of 10 percent per annum on
the principal amount of a money judgment remaining unsatisfied and pro-rated as necessary.
Upon receipt of the payment request, the City shall act in accordance with both of the following:

(a) The City shall review each payment request as soon as feasible after
receipt to verify it is a proper payment request.
(b) The City must return any payment request deemed improper by the
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City to the Consultant as soon as feasible, but not later than seven (7)
days, after receipt. A request returned pursuant to this paragraph shall
include documentation setting forth in writing the reasons why it is an
improper payment request.

2.5.  Prompt Payment Certification. For projects awarded on or after September 1,
2023: the Consultant must now submit Exhibit9-P (pursuant to Article XXXI) to the City
administering the contract by the 15th of the month following the month of any payment(s). If the
Consultant does not make any payments to subconsultants, supplier(s), and/or manufacturers
they must report “no payments were made to subs this month” and write this visibly and legibly
on Exhibit 9-P.

The City must verify all Exhibit 9-P information, monitor compliance with prompt payment
requirements for DBE and non-DBE firms, and address any shortfalls to the DBE commitment
and prompt payment issues until the end of the project. The City must email a copy of Exhibit 9-
P to DBE.Forms@dot.ca.gov before the end of the month after receiving the Exhibit 9-P from the
City.

2.6. Prompt Payment of Withheld Funds to Subconsultants. The City may hold
retainage from CONSULTANT and shall make prompt and regular incremental acceptances of
portions, as determined by the City, or the contract work, and pay retainage to Consultant based
on these acceptances. The City shall designate that no retainage will be held by the City from
progress payments due to Consultant. Consultant and subconsultants are prohibited from holding
retainage from subconsultants. Any delay or postponement of payment may take place only for
good cause and with the City’s prior written approval. Any violation of these provisions shall
subject the violating Consultant or subconsultant to the penalties, sanctions, and other remedies
specified in Section 3321 of the California Civil Code. This requirement shall not be construed to
limit or impair contractual, administrative or judicial remedies, otherwise available to Consultant
or subconsultant in the event of a dispute involving late payment or nonpayment by Consultant,
deficient subconsultant performance and/or noncompliance by a subconsultant. This clause
applies to both DBE and non-DBE subconsultants.

2.7. Retention of Records, Audits and Audit Review Procedure.

(a) For the purpose of determining compliance with Gov. Code § 8546.7, the
Consultant, Subconsultants, and City shall maintain all books, documents,
papers, accounting records, Independent CPA Audited Indirect Cost Rate
workpapers, and other evidence pertaining to the performance of the
Agreement including, but not limited to, the costs of administering the
Agreement. All parties, including the Consultant’s Independent CPA, shall
make such workpapers and materials available at their respective offices
at all reasonable times during the Agreement period and for three (3) years
from the date of final payment under the Agreement and records for real
property and equipment acquired with federal funds must be retained for
three (3) years after final disposition. City, Caltrans Auditor, FHWA, or any
duly authorized representative of the Federal government having
jurisdiction under Federal laws or regulations (including the basis of
Federal funding in whole or in part) shall have access to any books,
records, and documents of the Consultant, Subconsultants, and the
Consultant’s Independent CPA, that are pertinent to the Agreement for
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(f)

audits, examinations, workpaper review, excerpts, and transactions, and
copies thereof shall be furnished if requested without limitation.

Any dispute concerning a question of fact arising under an interim or
post audit of this Agreement that is not disposed of by Agreement,
shall be reviewed by City’s Chief Financial Officer.

Not later than thirty (30) calendar days after issuance of the final audit
report, Consultant may request a review by City’s Chief Financial Officer of
unresolved audit issues. The request for review will be submitted in writing.

Neither the pendency of a dispute nor its consideration by City will excuse
Consultant from full and timely performance, in accordance with the terms
of this Agreement.

Consultant and subconsultant Agreements, including cost proposals and
Indirect Cost Rates (ICR), may be subject to audits or reviews such as, but
not limited to, an Agreement audit, an incurred cost audit, an ICR Audit, or
a CPA ICR audit work paper review. If selected for audit or review, the
Agreement, cost proposal and ICR and related work papers, if applicable,
will be reviewed to verify compliance with 48 CFR 31 and other related laws
and regulations. In the instances of a CPA ICR audit work paper review it
is Consultant’s responsibility to ensure federal, City, or local government
officials are allowed full access to the CPA’s work papers including making
copies as necessary. The Agreement, cost proposal, and ICR shall be
adjusted by Consultant and approved by City Contract Administrator to
conform to the audit or review recommendations. Consultant agrees that
individual terms of costs identified in the audit report shall be incorporated
into the Agreement by this reference if directed by City at its sole discretion.
Refusal by Consultant to incorporate audit or review recommendations, or
to ensure that the federal, City or local governments have access to CPA
work papers, will be considered a breach of Agreement terms and cause
for termination of the Agreement and disallowance of prior reimbursed
costs.

Consultant’s Cost Proposal may be subject to a CPA ICR Audit Work Paper
Review and/or audit by the Independent Office of Audits and Investigations
(IOAI). IOAI, at its sole discretion, may review and/or audit and approve the
CPA ICR documentation. The Cost Proposal shall be adjusted by the
Consultant and approved by the City Contract Administrator to conform to
the Work Paper Review recommendations included in the management
letter or audit recommendations included in the audit report. Refusal by the
Consultant to incorporate the Work Paper Review recommendations
included in the management letter or audit recommendations included in
the audit report will be considered a breach of the Agreement terms and
cause for termination of the Agreement and disallowance of prior
reimbursed costs.

(1) During IOAI's review of the ICR audit work papers created by the
Consultant’s independent CPA, IOAI will work with the CPA and/or
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Consultant toward a resolution of issues that arise during the
review. Each party agrees to use its best efforts to resolve any audit
disputes in a timely manner. If IOAIl identifies significant issues
during the review and is unable to issue a cognizant approval letter,
City will reimburse the Consultant at an accepted ICR until a FAR
(Federal Acquisition Regulation) compliant ICR (e.g. 48 CFR Part
31; GAGAS (Generally Accepted Auditing Standards); CAS (Cost
Accounting Standards), if applicable; in accordance with
procedures and guidelines of the American Association of State
Highways and Transportation Officials (AASHTO) Audit Guide; and
other applicable procedures and guidelines) is received and
approved by IOAL.

Accepted rates will be as follows:

a. If the proposed rate is less than one hundred fifty
percent (150%) - the accepted rate reimbursed will be
ninety percent (90%) of the proposed rate.

b. If the proposed rate is between one hundred fifty
percent (150%) and two hundred percent (200%) - the
accepted rate will be eighty-five percent (85%) of the
proposed rate.

C. If the proposed rate is greater than two hundred percent
(200%) - the accepted rate will be seventy-five percent
(75%) of the proposed rate.

If IOAI is unable to issue a cognizant letter per paragraph E.1.
above, IOAlI may require Consultant to submit a revised
independent CPA-audited ICR and audit report within three (3)
months of the effective date of the management letter. IOAI will
then have up to six (6) months to review the Consultant’s and/or
the independent CPA’s revisions.

If the Consultant fails to comply with the provisions of this paragraph
E, or if IOAl is still unable to issue a cognizant approval letter after
the revised independent CPA audited ICR is submitted, overhead
cost reimbursement will be limited to the accepted ICR that was
established upon initial rejection of the ICR and set forth in
paragraph E.1. above for all rendered services. In this event, this
accepted ICR will become the actual and final ICR for
reimbursement purposes under this Agreement.

Consultant may submit to City final invoice only when all of the
following items have occurred: (1) IOAIl accepts or adjusts the
original or revised independent CPA audited ICR; (2) all work under
this Agreement has been completed to the satisfaction of City; and,
(3) IOAI has issued its final ICR review letter. The Consultant must
submit its final invoice to City no later than sixty (60) calendar days
after occurrence of the last of these items. The accepted ICR will
8
Onward Engineering



apply to this Agreement and all other agreements executed
between City and the Consultant, either as a prime or
subconsultant, with the same fiscal period ICR.

3.0. TIME OF PERFORMANCE

3.1. Commencement and Completion of Work. Unless otherwise agreed to in writing
by the parties, the professional services to be performed pursuant to this Agreement shall
commence within five (5) days from the Effective Date of this Agreement and completion of work
shall be no later than November 18, 2027. Said services shall be performed in strict compliance
with the Project Schedule approved by City as set forth on page 12 in Exhibit “B,” attached hereto
and incorporated herein. The Project Schedule may be amended by mutual agreement of the
parties. Failure to commence work in a timely manner and/or diligently pursue work to completion
may be grounds for termination of this Agreement.

3.2. Excusable Delays. Neither party shall be responsible for delays or lack of
performance resulting from acts beyond the reasonable control of the party or parties. Such acts
shall include, but not be limited to, acts of God, fire, strikes, pandemics (excluding COVID-19),
material shortages, compliance with laws or regulations, riots, acts of war, or any other conditions
beyond the reasonable control of a party (each, a “Force Majeure Event”). If a party experiences
a Force Majeure Event, the party shall, within five (5) days of the occurrence of the Force Majeure
Event, give written notice to the other party stating the nature of the Force Majeure Event, its
anticipated duration and any action being taken to avoid or minimize its effect. Any suspension of
performance shall be of no greater scope and of no longer duration than is reasonably required
and the party experiencing the Force Majeure Event shall use best efforts without being obligated
to incur any material expenditure to remedy its inability to perform; provided, however, if the
suspension of performance continues for sixty (60) days after the date of the occurrence and such
failure to perform would constitute a material breach of this Agreement in the absence of such
Force Majeure Event, the parties shall meet and discuss in good faith any amendments to this
Agreement to permit the other party to exercise its rights under this Agreement. If the parties are
not able to agree on such amendments within thirty (30) days and if suspension of performance
continues, such other party may terminate this Agreement immediately by written notice to the
party experiencing the Force Majeure Event, in which case neither party shall have any liability to
the other except for those rights and liabilities that accrued prior to the date of termination.

4.0. TERM AND TERMINATION

41. Term. This Agreement shall commence on the Effective Date and continue for a
period of thirty-six (36) months, ending on May 5, 2029, unless previously terminated as provided
herein or as otherwise agreed to in writing by the parties. This Agreement may be extended by
one (1) one (1) year period upon mutual written agreement of both parties.

4.2. This AGREEMENT may be terminated by City, provided that City gives not less
than thirty (30) calendar days’ written notice (delivered by certified mail, return receipt
requested) of intent to terminate. Upon termination, City shall be entitled to all work, including
but not limited to, reports, investigations, appraisals, inventories, studies, analyses, drawings
and data estimates performed to that date, whether completed or not.

4.3. City may temporarily suspend this Agreement, at no additional cost to City,
provided that Consultant is given written notice (delivered by certified mail, return receipt
9
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requested) of temporary suspension. If City gives such notice of temporary suspension,
Consultant shall immediately suspend its activities under this Agreement. A temporary
suspension may be issued concurrent with the notice of termination.

4.4.

4.5.

Notwithstanding any provisions of this Agreement, Consultant shall not be
relieved of liability to City for damages sustained by City by virtue of any breach of this
Agreement by Consultant, and City may withhold any payments due to Consultant until such
time as the exact amount of damages, if any, due City from Consultant is determined.

In the event of termination, Consultant shall be compensated as provided for
in this Agreement. Upon termination, City shall be entitled to all work, including but not limited
to, reports, investigations, appraisals, inventories, studies, analyses, drawings and data
estimates performed to that date, whether completed or not.

5.0. INSURANCE

5.1.

Minimum Scope and Limits of Insurance. Consultant shall obtain, maintain, and

keep in full force and effect during the life of this Agreement all of the following minimum scope
of insurance coverages with an insurance company admitted to do business in California, rated
“A,” Class X, or better in the most recent Best's Key Insurance Rating Guide, and approved by

City:
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(a)

(c)

Commercial general liability, including premises-operations,
products/completed operations, broad form property damage, blanket
contractual liability, independent contractors, personal injury or bodily injury
with a policy limit of not less than One Million Dollars ($1,000,000.00) per
occurrence, Two Million Dollars ($2,000,000.00) general aggregate.

Business automobile liability for owned vehicles, hired, and non-owned
vehicles, with a policy limit of not less than One Million Dollars
($1,000,000.00) combined single limit per accident for bodily injury and
property damage.

Workers’ compensation insurance as required by the State of California.
Consultant agrees to waive, and to obtain endorsements from its workers’
compensation insurer waiving subrogation rights under its workers’
compensation insurance policy against the City, its officers, agents,
employees, and volunteers arising from work performed by Consultant for
the City and to require each of its subcontractors, if any, to do likewise under
their workers’ compensation insurance policies.

Professional errors and omissions (“E&Q”) liability insurance with policy limits
of not less than One Million Dollars ($1,000,000.00), combined single limits,
per occurrence and aggregate. Architects’ and engineers’ coverage shall be
endorsed to include contractual liability. If the policy is written as a “claims
made” policy, the retro date shall be prior to the start of the contract work.
Consultant shall obtain and maintain, said E&O liability insurance during the
life of this Agreement and for three years after completion of the work
hereunder.
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5.2.  Endorsements. The commercial general liability insurance policy and business
automobile liability policy shall contain or be endorsed to contain the following provisions:

(a) Additional insureds: “The City of Costa Mesa and its elected and appointed
boards, officers, officials, agents, employees, and volunteers are additional
insureds with respect to: liability arising out of activities performed by or on
behalf of the Consultant pursuant to its contract with the City; products and
completed operations of the Consultant; premises owned, occupied or
used by the Consultant; automobiles owned, leased, hired, or borrowed by
the Consultant.”

(b) Notice: “Said policy shall not terminate, be suspended, or voided, nor shall
it be cancelled, nor the coverage or limits reduced, until thirty (30) days
after written notice is given to City.”

(c) Other insurance: “The Consultant’s insurance coverage shall be primary
insurance as respects the City of Costa Mesa, its officers, officials, agents,
employees, and volunteers. Any other insurance maintained by the City of
Costa Mesa shall be excess and not contributing with the insurance
provided by this policy.”

(d) Any failure to comply with the reporting provisions of the policies shall not
affect coverage provided to the City of Costa Mesa, its officers, officials,
agents, employees, and volunteers.

(e) The Consultant’s insurance shall apply separately to each insured against
whom claim is made or suit is brought, except with respect to the limits of
the insurer’s liability.

5.3. Deductible or Self Insured Retention. If any of such policies provide for a deductible
or self-insured retention to provide such coverage, the amount of such deductible or self-insured
retention shall be approved in advance by City. No policy of insurance issued as to which the City
is an additional insured shall contain a provision which requires that no insured except the named
insured can satisfy any such deductible or self-insured retention.

5.4.  Certificates of Insurance. Consultant shall provide to City certificates of insurance
showing the insurance coverages and required endorsements described above, in a form and
content approved by City, prior to performing any services under this Agreement.

5.5.  Non-Limiting. Nothing in this Section shall be construed as limiting in any way, the
indemnification provision contained in this Agreement, or the extent to which Consultant may be
held responsible for payments of damages to persons or property.

5.6. [Excess Coverage. To the extent that Contractor maintains any insurance
coverage(s) in amounts or types which are not expressly called out in this Agreement, such
additional coverage(s) shall be deemed to be required by this Agreement.

5.7.  Federal Insurance Requirements. If required by Article XIX, Consultant shall
maintain insurance in accordance with those requirements.
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6.0. GENERAL PROVISIONS

6.1. Entire Agreement. This Agreement constitutes the entire agreement between the
parties with respect to any matter referenced herein and supersedes any and all other prior
writings and oral negotiations. This Agreement may be modified only in writing, and signed by the
parties in interest at the time of such modification. The terms of this Agreement shall prevail over
any inconsistent provision in any other contract document appurtenant hereto, including exhibits
to this Agreement.

6.2. Representatives. The City Manager or his or her designee shall be the
representative of City for purposes of this Agreement and may issue all consents, approvals,
directives and agreements on behalf of the City, called for by this Agreement, except as otherwise
expressly provided in this Agreement.

Consultant shall designate a representative for purposes of this Agreement who
shall be authorized to issue all consents, approvals, directives and agreements on behalf of
Consultant called for by this Agreement, except as otherwise expressly provided in this
Agreement.

6.3. Project Managers. City shall designate a Project Manager to work directly with
Consultant in the performance of this Agreement.

Consultant shall designate a Project Manager who shall represent it and be its
agent in all consultations with City during the term of this Agreement. Consultant or its Project
Manager shall attend and assist in all coordination meetings called by City.

6.4. Debarment and Suspension Certification: Applicable to all agreements funded in
part or whole with federal funds and contracts over $25,000.

(@) By signing this agreement, Contractor/Grantee agrees to comply with
applicable federal suspension and debarment regulations as stated in Exhibit
“U,” Debarment and Suspension Certification and Exhibit “AD,” Exhibit 10-
02 Consultant Contract DBE Commitment, including but not limited to 7
Code of Federal Regulations (CFR) 3016.35, 28 CFR 66.35, 29 CFR 97.35,
34 CFR 80.35, 45 CFR 92.35 and Executive Order 12549..

(b) By signing this agreement, Contractor certifies to the best of its knowledge
and belief, that it and its principals:

(1) Are not presently debarred, suspended, proposed for debarment,
declared ineligible, or voluntary excluded by any federal department or
agency;

(2) Shall not knowingly enter into any covered transaction with a person
who is proposed for debarment under federal regulations, debarred,
suspended, declared ineligible, or voluntarily excluded from participation in
such transaction.

(c) Any exceptions to this certification must be disclosed to City. Exceptions will
not necessarily result in denial of recommendation for award but will be
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considered in determining responsibility. Disclosures must indicate party to
whom the exceptions apply, the initiating agency, and the dates of agency
action.

(d) Exceptions to the Federal Government excluded parties
(https://sam.gov/content/home) maintained by the U.S. General Services
Administration are to be determined by FHWA.

6.5. Additional Contract Provisions — Federal. Contractor shall comply with all of the
terms and conditions of Exhibit “E,” Article XXXII Title VI Assurances, Appendix A, which is
attached hereto and incorporated herein by this reference as though set forth in full. Contractor
shall execute and be bound by the provisions of Exhibit “F,” Article XXXII Title VI Assurances,
Appendix B, Clauses for Deeds Transferring United States Property ; Exhibit “G,” Article XXXII
Title VI Assurances, Appendix C, Clauses for Transfer of Real Property Acquired or Improved
Under the Activity, Facility, or Program; Exhibit “H,” Article XXXII Title VI Assurances, Appendix
D, Clauses for Construction/Use/Access to Real Property Acquired Under the Activity, Facility,
or Program; Exhibit “I,” Article XXXII Title VI Assurances, Appendix E; Exhibit “J,” Article I,
Statement of Work; Exhibit “K,”Article IV, Performance Period; Exhibit “L,”Article V, Allowable
Costs and Payments; Exhibit “M,” Article VII, Cost Principle and Administrative Requirements;
Exhibit “N,”Article X, Subcontracting; Exhibit “O,”Article XI, Equiptment Purchase and Other
Capital Expenditures; Exhibit “P,” Article XII, State Prevailing Wage Rates; Exhibit “Q,” Article
XllI, Conflict of Interest; Exhibit “R,” Article XIV, Rebates, Kickbacks or Other Unlawful
Consideration; Exhibit “S,”Article XV, Prohibition of Expending City, State, or Federal Funds for
Lobbying; Exhibit “T,” Article XVI, Non-Discrimination Clause And Statement Of Compliance;
Exhibit “U,” Article XVII, Debarment and Suspension Certification; Exhibit “V,” Article XVIII,
Disadvantaged Business Enterprises (DBE) Participation; Exhibit “W,” Article XX, Funding
Requirements; Exhibit “X,” Article XXI, Change In Terms; Exhibit “Y,” Article XXIlIl, Disputes;
Exhibit “Z,” Article XXIV, Inspection of Work; Exhibit “AA,” Article XXV, Safety; Exhibit “AB,”
Article XXXI, Prompt Payment; and Exhibit “AC,” Article XXXIV, Contract.

6.6. Notices. Any notices, documents, correspondence or other communications
regarding interpretation of the terms of this Agreement, changes thereto, or the work hereunder
may be provided by personal delivery or mail and shall be addressed as set forth below. Such
communication shall be deemed served or delivered: (a) at the time of delivery if such
communication is sent by personal delivery, and (b) 48 hours after deposit in the U.S. Mail as
reflected by the official U.S. postmark if such communication is sent through regular United States
mail.

IF TO CONSULTANT: IF TO CITY:

Onward Engineering City of Costa Mesa

300 S. Harbor Blvd., Suite 814 77 Fair Drive

Suite 700 Costa Mesa, CA 92626
Anaheim, CA 92805

Tel: (714) 533-3050 Tel: (714) 754-5275

Attn: Muhammad Ataya, M.A. Attn: Brett Atencio Thomas

Courtesy copy to:
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https://sam.gov/content/home

City of Costa Mesa

77 Fair Drive

Costa Mesa, CA 92626

Attn: Finance Dept. | Purchasing

6.7. Drug-Free Workplace Policy. Consultant shall provide a drug-free workplace by
complying with all provisions set forth in City’s Council Policy 100-5, attached hereto as Exhibit
“D” and incorporated herein. Consultant’s failure to conform to the requirements set forth in
Council Policy 100-5 shall constitute a material breach of this Agreement and shall be cause for
immediate termination of this Agreement by City.

6.8. Attorneys’ Fees. In the event that litigation is brought by any party in connection
with this Agreement, the prevailing party shall be entitled to recover from the opposing party all
costs and expenses, including reasonable attorneys’ fees, incurred by the prevailing party in the
exercise of any of its rights or remedies hereunder or the enforcement of any of the terms,
conditions, or provisions hereof.

6.9. Governing Law. This Agreement shall be governed by and construed under the
laws of the State of California without giving effect to that body of laws pertaining to conflict of
laws. In the event of any legal action to enforce or interpret this Agreement, the parties hereto
agree that the sole and exclusive venue shall be a court of competent jurisdiction located in Los
Angeles County, California.

6.10. Assignment. Consultant shall not voluntarily or by operation of law assign,
transfer, sublet or encumber all or any part of Consultant’s interest in this Agreement without
City’s prior written consent. Any attempted assignment, transfer, subletting or encumbrance shall
be void and shall constitute a breach of this Agreement and cause for termination of this
Agreement. Regardless of City’s consent, no subletting or assignment shall release Consultant
of Consultant’s obligation to perform all other obligations to be performed by Consultant
hereunder for the term of this Agreement.

6.11. Indemnification and Hold Harmless. Consultant agrees to defend, indemnify,
hold free and harmless the City, its elected officials, officers, agents and employees, at
Consultant’s sole expense, from and against any and all claims, actions, suits or other legal
proceedings brought against the City, its elected officials, officers, agents and employees arising
out of the negligence, recklessness, or willful misconduct of the Consultant, its employees, and/or
authorized subcontractors, in the performance of the work undertaken pursuant to this
Agreement. The defense obligation provided for hereunder shall apply without any advance
showing of negligence or wrongdoing by the Consultant, its employees, and/or authorized
subcontractors, but shall be required whenever any claim, action, complaint, or suit asserts as its
basis the negligence, errors, omissions or misconduct of the Consultant, its employees, and/or
authorized subcontractors, and/or whenever any claim, action, complaint or suit asserts liability
against the City, its elected officials, officers, agents and employees based upon negligence,
recklessness, or willful misconduct in the work performed by the Consultant, its employees, and/or
authorized subcontractors under this Agreement, whether or not the Consultant, its employees,
and/or authorized subcontractors are specifically named or otherwise asserted to be liable.
Notwithstanding the foregoing, the Consultant shall not be liable for the defense or indemnification
of the City for claims, actions, complaints or suits arising out of the sole active negligence or willful
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misconduct of the City. In no event shall the cost to defend charged to Consultant exceed
Consultant’s proportionate percentage of fault. However, notwithstanding the previous sentence,
in the event one or more defendants is unable to pay its share of defense costs due to bankruptcy
or dissolution of the business, Consultant shall meet and confer with other parties regarding
unpaid defense costs. This provision shall supersede and replace all other indemnity provisions
contained either in the City’s specifications or Consultant’s Proposal, which shall be of no force
and effect.

In addition, Consultant must also comply with Article XXVII Claims Filed by City’s Construction
Contractor as follows:

(@) If claims are filed by City’'s construction contractor relating to work
performed by Consultant’'s personnel, and additional information or
assistance from Consultant’s personnel is required in order to evaluate or
defend against such claims; Consultant agrees to make its personnel
available for consultation with City’s construction contract administration
and legal staff and for testimony, if necessary, at depositions and at trial
or arbitration proceedings.

(b) Consultant’s personnel that City considers essential to assist in defending
against construction contractor claims will be made available on
reasonable notice from City.Consultation or testimony will be reimbursed
at the same rates, including travel costs that are being paid for
Consultant’s personnel services under this Agreement.

(c) Services of Consultant’'s personnel in connection with City’s
construction contractor claims will be performed pursuant to a written
contract amendment, if necessary, extending the termination date of
this Agreement in order to resolve the construction claims.

6.12. PERS Eligibility Indemnification. In the event that Consultant or any employee,
agent, or subcontractor of Consultant providing services under this Agreement claims or is
determined by a court of competent jurisdiction or the California Public Employees Retirement
System (PERS) to be eligible for enroliment in PERS as an employee of the City, Consultant shall
indemnify, defend, and hold harmless City for the payment of any employee and/or employer
contributions for PERS benefits on behalf of Consultant or its employees, agents, or
subcontractors, as well as for the payment of any penalties and interest on such contributions,
which would otherwise be the responsibility of City.

Notwithstanding any other agency, state or federal policy, rule, regulation, law or
ordinance to the contrary, Consultant and any of its employees, agents, and subcontractors
providing service under this Agreement shall not qualify for or become entitled to, and hereby
agree to waive any claims to, any compensation, benefit, or any incident of employment by City,
including but not limited to eligibility to enroll in PERS as an employee of City and entitlement to
any contribution to be paid by City for employer contribution and/or employee contributions for
PERS benefits.

6.13. Cooperation. In the event any claim or action is brought against City relating to
Consultant’'s performance or services rendered under this Agreement, Consultant shall render
any reasonable assistance and cooperation which City might require.
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6.14. Ownership/Confidentiality of Data/Documents.

Rev. 04-2025

(a)

It is mutually agreed that all materials prepared by Consultant under
this Agreement shall become the property of City, and Consultant
shall have no property right therein whatsoever. Immediately upon
termination, City shall be entitled to, and Consultant shall deliver to
City, reports, investigations, appraisals, inventories, studies, analyses,
drawings and data estimates performed to that date, whether
completed or not, and other such materials as may have been
prepared or accumulated to date by Consultant in performing this
Agreement which is not Consultant’s privileged information, as defined
by law, or Consultant’s personnel information, along with all other
property belonging exclusively to City which is in Consultant’s
possession. Publication of the information derived from work
performed or data obtained in connection with services rendered
under this Agreement must be approved in writing by City.

Additionally, it is agreed that the Parties intend this to be an
Agreement for services and each considers the products and results
of the services to be rendered by Consultant hereunder to be work
made for hire. Consultant acknowledges and agrees that the work
(and all rights therein, including, without limitation, copyright) belongs
to and shall be the sole and exclusive property of City without
restriction or limitation upon its use or dissemination by City.

Nothing herein shall constitute or be construed to be any representation
by Consultant that the work product is suitable in any way for any other
project except the one detailed in this Contract. Any reuse by City for
another project or project location shall be at City’s sole risk.

Applicable patent rights provisions regarding rights to inventions shall
be included in the contracts as appropriate (48 CFR 27 Subpart 27.3 -
Patent Rights under Government Contracts for federal-aid contracts).

City may permit copyrighting reports or other agreement products. If
copyrights are permitted; the Agreement shall provide that the FHWA
shall have the royalty-free nonexclusive and irrevocable right to
reproduce, publish, or otherwise use; and to authorize others to use,
the work for government purposes.

All financial, statistical, personal, technical, or other data and
information relative to City’s operations, which are designated
confidential by City and made available to Consultant in order to carry
out this Agreement, shall be protected by Consultant from
unauthorized use and disclosure.

Permission to disclose information on one occasion, or public
hearing held by City relating to the Agreement, shall not authorize
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Consultant to further disclose such information, or disseminate the
same on any other occasion.

(h) Consultant shall not comment publicly to the press or any other
media regarding the Agreement or City’s actions on the same,
except to City’s staff, Consultant’'s own personnel involved in the
performance of this Agreement, at public hearings, or in response
to questions from a Legislative committee.

(i) Consultant shall not issue any news release or public relations item of
any nature, whatsoever, regarding work performed or to be performed
under this Agreement without prior review of the contents thereof by
City, and receipt of City’s written permission.

g) Any subcontract entered into as a result of this contract shall
contain all of the provisions of this Article.

6.15. Public Records Act Disclosure. Consultant has been advised and is aware that
this Agreement and all reports, documents, information and data, including, but not limited to,
computer tapes, discs or files furnished or prepared by Consultant, or any of its subcontractors,
pursuant to this Agreement and provided to City may be subject to public disclosure as required
by the California Public Records Act (California Government Code section 7920.000, et seq.).
Exceptions to public disclosure may be those documents or information that qualify as trade
secrets, as that term is defined in the California Government Code section 7924.510, and of which
Consultant informs City of such trade secret. The City will endeavor to maintain as confidential all
information obtained by it that is designated as a trade secret. The City shall not, in any way, be
liable or responsible for the disclosure of any trade secret including, without limitation, those
records so marked if disclosure is deemed to be required by law or by order of the Court.

6.16. Conflict of Interest. Consultant and its officers, employees, associates and
subconsultants, if any, will comply with all conflict of interest statutes of the State of California
applicable to Consultant's services under this agreement, including, but not limited to, the Political
Reform Act (Government Code sections 81000, et seq.) and Government Code section 1090.
During the term of this Agreement, Consultant and its officers, employees, associates and
subconsultants shall not, without the prior written approval of the City Representative, perform
work for another person or entity for whom Consultant is not currently performing work that would
require Consultant or one of its officers, employees, associates or subconsultants to abstain from
a decision under this Agreement pursuant to a conflict of interest statute. In addition, Consultant
must comply with the federal Conflict of Interest provisions delineated in Article XllI, attached
hereto as Exhibit “Q”.

6.17. Rebates, Kickbacks or Other Unlawful Consideration. The Consultant warrants this
this Agreement was not obtained or secured through rebates, kickbacks or other unlawful
consideration, i.e., a commission, percentage, brokerage, or contingent fee, excepting bona fide
employees, or bona fide established commercial or selling agencies maintained by Consultant for
the purpose of securing business. For breach or violation of this warranty, City shall have the
right, in its discretion, to terminate this Agreement without liability, to pay only for the value of the
work actually performed, or to deduct from this Agreement prices or otherwise recover the full
amount of such rebate, kickback or other unlawful consideration.
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6.18. Prohibition of Expending City, State, or Federal Funds for Lobbying.

(@) The Consultant certifies, to the best of his or her knowledge and belief, that
1) No State, Federal, or City appropriated funds have been paid or will be
paid, by or on behalf of the Consultant, to any person for influencing or
attempting to influence an officer or employee of any local, State, or Federal
agency, a Member of the State Legislature or United States Congress, an
officer or employee of the Legislature or Congress, or any employee of a
Member of the Legislature or Congress, in connection with the awarding or
making of this Agreement, or with the extension, continuation, renewal,
amendment, or modification of this Agreement.

(b) If any funds other than Federal appropriated funds have been paid or will be
paid to any person for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an officer or employee of
Congress, or an employee of a member of Congress in connection with this
Agreement, the Consultant shall complete and submit Standard Form-LLL,
“Disclosure Form to Report Lobbying,” in accordance with its instructions.

(c) This certification is a material representation of fact upon which reliance was
placed when this transaction was made or entered into. Submission of this
certification is a prerequisite form making or entering into this transaction
imposed by 31 U.S.C. § 1352. Any person who fails to file the required
certification shall be subject to a civil penalty of not less than ten thousand
dollars ($10,000) and not more than one hundred thousand dollars
($100,000) for each such failure.

(d) The Consultant also agrees by signing this document that he or she shall
require that the language of this certification be included in all lower tier
subagreements, which exceed one hundred thousand dollars ($100,000),
and that all such subrecipients shall certify and disclose accordingly.

6.19. Responsibility for Errors. Consultant shall be responsible for its work and results
under this Agreement. Consultant, when requested, shall furnish clarification and/or explanation
as may be required by the City’s representative, regarding any services rendered under this
Agreement at no additional cost to City. In the event that an error or omission attributable to
Consultant occurs, then Consultant shall, at no cost to City, provide all necessary design
drawings, estimates and other Consultant professional services necessary to rectify and correct
the matter to the sole satisfaction of City and to participate in any meeting required with regard to
the correction.

6.20. Prohibited Employment. Consultant will not employ any regular employee of City
while this Agreement is in effect.

6.21. National Labor Relations Board Certification. In accordance with Public Contract
Code Section 10296, Consultant hereby states under penalty of perjury that no more than one
unappealable finding of contempt of court by a federal court has been issued against Consultant
within the immediately preceding two-year period, because of Consultant’s failure to comply with
an order of a federal court that orders Consultant to comply with an order of the National Labor
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Relations Board.

6.22. Order of Precedence. In the event of an inconsistency in this Agreement and any
of the attached Exhibits, the terms set forth in this Agreement shall prevail. If, and to the extent
this Agreement incorporates by reference any provision of any document, such provision shall be
deemed a part of this Agreement. Nevertheless, if there is any conflict among the terms and
conditions of this Agreement and those of any such provision or provisions so incorporated by
reference, this Agreement shall govern over the document referenced.

6.23. Costs. Each party shall bear its own costs and fees incurred in the preparation
and negotiation of this Agreement and in the performance of its obligations hereunder except as
expressly provided herein.

6.24. Binding Effect. This Agreement binds and benefits the parties and their respective
permitted successors and assigns.

6.25. No Third Party Beneficiary Rights. This Agreement is entered into for the sole
benefit of City and Consultant and no other parties are intended to be direct or incidental
beneficiaries of this Agreement and no third party shall have any right in, under or to this
Agreement.

6.26. Headings. Paragraphs and subparagraph headings contained in this Agreement
are included solely for convenience and are not intended to modify, explain or to be a full or
accurate description of the content thereof and shall not in any way affect the meaning or
interpretation of this Agreement.

6.27. Construction. The parties have participated jointly in the negotiation and drafting
of this Agreement and have had an adequate opportunity to review each and every provision of
the Agreement and submit the same to counsel or other consultants for review and comment. In
the event an ambiguity or question of intent or interpretation arises with respect to this Agreement,
this Agreement shall be construed as if drafted jointly by the parties and in accordance with its
fair meaning. There shall be no presumption or burden of proof favoring or disfavoring any party
by virtue of the authorship of any of the provisions of this Agreement.

6.28. Amendments. Only a writing executed by the parties hereto or their respective
successors and assigns may amend this Agreement.

6.29. Waiver. The delay or failure of either party at any time to require performance or
compliance by the other of any of its obligations or agreements shall in no way be deemed a
waiver of those rights to require such performance or compliance. No waiver of any provision of
this Agreement shall be effective unless in writing and signed by a duly authorized representative
of the party against whom enforcement of a waiver is sought. The waiver of any right or remedy
in respect to any occurrence or event shall not be deemed a waiver of any right or remedy in
respect to any other occurrence or event, nor shall any waiver constitute a continuing waiver.

6.30. Severability. If any provision of this Agreement is determined by a court of
competent jurisdiction to be unenforceable in any circumstance, such determination shall not
affect the validity or enforceability of the remaining terms and provisions hereof or of the offending
provision in any other circumstance. Notwithstanding the foregoing, if the value of this Agreement,
based upon the substantial benefit of the bargain for any party, is materially impaired, which
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determination made by the presiding court or arbitrator of competent jurisdiction shall be binding,
then both parties agree to substitute such provision(s) through good faith negotiations.

6.31. Counterparts. This Agreement may be executed in one or more counterparts,
each of which shall be deemed an original. All counterparts shall be construed together and shall
constitute one agreement.

6.32. Corporate Authority. The persons executing this Agreement on behalf of the
parties hereto warrant that they are duly authorized to execute this Agreement on behalf of said
parties and that by doing so the parties hereto are formally bound to the provisions of this
Agreement.

[Signatures appear on following page.]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
by and through their respective authorized officers, as of the date first above written.

CONSULTANT

Date:

Signature

Muhammad Ataya, MPA, Operations Manager

CITY OF COSTA MESA

Date:

Lori Ann Farrell Harrison
City Manager

ATTEST:

Brenda Green
City Clerk

APPROVED AS TO FORM:

Date:

Kimberly Hall Barlow
City Attorney

APPROVED AS TO INSURANCE:

Date:

Ruth Wang
Risk Management
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APPROVED AS TO CONTENT:

Date:
Brett Atencio Thomas
Project Manager
DEPARTMENTAL APPROVAL.:

Date:
Raja Sethuraman
Public Works Director
APPROVED AS TO PURCHASING:

Date:

Carol Molina
Finance Director
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